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PBEFACE. 



npHIS Essay does not in any way claim to be a 
-*- Treatise on the subject. Lack of leisure has 
compelled me to omit many important topics and 
to deal all too briefly with others. My debt to 
previous writers — to Bensa, Huvelin, Schaube, 
Pollock and Maitland, and above all to Goldschmidt 
— is evident on every page ; as far as time and 
opportunities allowed I have gone to the original 
authorities. While the Essay was in the Press, 
I learnt that there were numerous fair rolls 
preserved in the Record Office and upon these 
I am at work. To Sir F. Pollock for kind 
suggestions I wish to express my thanks. 
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CHAPTER I. 



GENERAL CHARACTERISTICS. 



The Law MercliaiJt has been aptly called "the 

private international law of the Middle Ages." It 

was regarded as a kind of jus gentium known to all 

I the naerchants throughout Christendom and the later 

writers who treated the subject laid stress upon 

I its int em ationa! character'. "The Law Merchant," 

[ wrote Sir John Davies in the 17th century, " as it is 

I part of the law of nature and nations is one and the 

I eatae in all the countries in the world ; there is not 

I one law in England, another in France, another in 

I Germany, but the same rules of reason and the like 

I proceedings are observed in every nation." This 

I. Btateraent is too sweeping. Stri 1 n u d 't was 

I not correct for the law as it c n the 17th 

' Malynea, Lex Mereatoria, S. " Th d mary aw of 

I mercbanla bath a pecnliar prerogative ab a th atonu, 
L tot that the same is observed in all place 

Daviea, The Queition concerning I p n» ' That 

DiDiQOimealCh of mecchants balli alw hod p uhar and 

i proper law to rule and gnvem it ; thi d e Law 

Merchant whereof the law of all nation p al know- 
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century, and it was still less correct for the Law 
Merchant in the earlier stages of its evolution. 
There was during the early middle ages no strictly 
uniform system of mercantile law admioistered 
throughout the whole of Western Europe either 
in town or seaport or fair. The Great Fairs of 
Champagne had their own style, usage and customs 
which were at timea altered in important points by 
royal ordinance. The Merchants of Antwerp refused' 
to submit to the law of London, and in the numeroua 
" lettres de foires " that have receutly been discovered 
at Ypres' the alien creditor has always to promise 
not to recover his debt by any other law than 
law of Tpres. In Italy the special codes of commerce 
that almost every great city possessed show greater 
or smaller discrepancies in almost every section, and 
as a, nat iral result in -icveral cities' the commercial 



I/O ume ta O Idhallae vol n pu. t B3 " Et cjl de 
^nwera ne posaeroDt le poant de L undita B 1 ne voilleut estrs 
desmeuez par la ej de Loundren 

" Daa Marez La Letire de f e a Ipres, p. 97 and 
dooument 2? Et h avant di Jebaua de Flanngbas, borgoU de 
St Q en m a eDcoveat et prom a par fo t tie il ceate dette ne 
reqaeira a. nule la fors a la lo de la v He dTire." 

» BtatuteB of Gomo Mo uffunti H ttor ae P trial, yoi. ivi. 
ool 28 cap XX! i u 12141 Quod psi couaa es posBiut cog- 
noaCBre de umn bus quaeat on bns negoc atorum foFenaium et de 
negoc ao on bua qnamcunqne quant tatem aacendant et hoc tam 
n cognoBoendo quam m d ffic endo et eiecuc oni mandBodoU 
emdem mercatonbus ta em fac ant et fa.cei:e poas ut racionem et 
Don aliter qual ter fieret meicator b e CumamB||m terra iiliog 
merrator a tunc querent s sab e sden codsuI baa ' 

A.D 1352 Spalat St >OYa cap xiv p 246 (in ilonu- 
nenta M a oncii Junl eaSlaior n V doal n) " Ordinatum 
est quod Bu ndo llud jub et jus c a qu d et que fiet civibu 






I 
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I judges were ordered to give aliens no better law than 
their own citizens would have in the alien state. 
Sometimes the variations in the Law were of far- 
teaching importance, and perhaps no better example 
can he given than the rules regulating the effect of 
Earnest money. Here, if anywhere, a definite and 
universal rule might be expected, for otherwise no 
merchant could be sure of his hargain. In the 13th 

» century, however, the effect of the Earnest had not 
"been finally settled. As a general rule it may be 
Baid that the payraeot of a God's penny was effectual 

to bind a mercantile bargain, and Fleta expressly 

declares that such was the law amongat merchants. 

Edward I., for instance, gave the Earnest a binding 
^t force, as a favour to the foreign merchants. " Every 
^B contract," ran a clause in the Carta Mercatoria, 
^B'** between the said merchants and any persons 
^B*hencesoever they may come, touching any kind of 
^BlBerchandise, shall he firm and stable, so that neither 
^Viof the said merchants shall be able to retract or 
^Kireaile i'rom the said contract when once the God's 
^B penny shall have been given and received'." At 
* Avignon^ the same rule prevailed; but there were 

exceptions. The Preston custumal" allowed the 

Bpalati in qoacunqne ouria et foro cujuBounque oiYit;atiH,..illud 
eunile jus e( jualdcia per similem modum et formaDi fiat in ouiia 
et foro oiyitatU jIUb hominibus." 

1429. Bt. Merc Brixiae, cap. 43. " Etiam poasimt [eonBulea 
mercatacam] foiensibas tale jaa reddefe quale et q\iera ad modum 
in eorum tcrria redditur aostratibua." 

' Maitland, Select Pleas in Manorial Courti, 133. 

' CuGtnmal of PieaCoUi Article 12. BatenoD, Eiig, Hi3t. 

IBeview (1900), p. 497. "Item si Butgensia aliriuid forum vbI 
■ 
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seller to break the contract by repaying double the 
Earnest, and tbe buyer by forfeiting five shillings. 
In Italy most of the commercial atatutes' declare 
that if once an Earnest is accepted the contract ia 
binding, but Varese' again offers an exception to the 
general rule, while in Sicily' it was the custom among 
merchants to consider the Earnest merely as a 

allqaem mercem PDierit et bernas dedeiit et ills qui vendiderit de 
ioio aao penitebil daplicabit hemas ementie. Si aiiCem emeus 
forum suum palpabit vol habebit forum vel qulnijue BolidoB de 
yendente." 

■ Circa 1200. St. Antigua Mercatorum Placentlae, cap. 65, 
p. 20. " Et si qnis de uuaii ( = mercnjitiae) inriadictione iuct- • 
catum fecerit,.,et..,denariuni dd dedertt vel dari feoent, illud 1 
meroutum inter partes ratum haberi faciam." 

12H, canGrmed in 1263. St. Iiegis civitatis et inautae Curzulae 
jio M.H.S.M.), cap. ixxv. p. 15. "Si quis mereatur emendo 
aliquid ab aliquo dederit unum denariam pajTum pro arris, 
mercator sit firmum et venditor teneatac dara et emptor reoipere 
mercea: ab ano denario supra si aliquis dedecit areas, pro quo 
remaoebit meroatum. ille teneatur solvere alteri parti arras in 
dnplum." Of. p. 36, cap. 38. 

1302. Florence. St. Calimalae, Lb. iii. cap. i. "QnodBnari* 
dato meroatum stabile sit et firmum." 

1312. Spalati vetas statutum, Lb. iii. cap. 96, p. 109 (i 
J^.H.S.M.). "Si..,Brre date fuerint... dictum meroatum sit flrmum 
et ratum.. .quia nibil tam contingit fidei liumane oongrnum quam 
ea que juste per pactum inter aiiquoa ioterveoerant observari." 

14th century. St. Scardonae (in M.Il.S.M.). cap. i. p. 123. 
*' Si aliquas arras dederit, illad mercatnm neo emptor neo venditor 
valeat relinquere." 

' 1347. Lattes, Diritto CommerciaU, p. 133, i 
"Quando le merci fossero state spalmate o beoedicte. chi 
b1 contiatto dovesse risaroire ogni danno, iuvece se si fosse 
Boltanto data la caparra, ohi 1' avava dftto dovesse perderla, cbi 1' 
aveva ricevuta, reetituire il doppio." Quoted from St. de Varisio. 

3 Brunneck, SicilieTu Jditulalterliche Stadtrtchtt, p. 186, 
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I penalty for breach of contract until a law of 

I Frederick II. forbade the cuatom. There are signs 

[ of the same uncertainty in Germany. AtHildesheim', 

in the middle of the 13th centuiy, the Earnest did 

not make the contract binding, while according to 

the custumal of 1300 it did. 

Maritime Law again, which showed great uni- 
formity in later times, was far from uniform during 
I the Middle Ages. Numerous local laws and customs 
existed which were gradually supplanted in the 
North by the Laws of Oleron and Wisby, and in the 
South by the Laws of Barcelona. It was a slow 
I process, however, for as late as the 17th century the 
\ code of Amalfi' was recognised in Southern Italy, 
while legislation in England, Holland and France 
I Boon began to create fresh divergences. 

But it is perhaps in the fairs, where special 
[ courts existed for administering the Law Merchant, 
f that strict uniformity might most naturally be 
[ expected ; for here the international element was 
[ unusually strong. Foreigners are judged in the Fair 
I Court of St Ives'; Spanish, Italian, French and 

' 1919. Stttdtreoht of HildeBheim, cap. S3. (Id HildesJieim 
Urkundenhuch, vol. i. no. 209.) " Si q.uiH aliquid emerit et ali- 
qoam samm&iii Buptr eo dederit quod dicitar ' ormge,' si idem vult 
tetractet ipse omittet summam qaam dederil; ai vero venditor 
retraotara voluerit, ipse summam quam aocepit caatituet et postea 



I 



dupio reatitnet ip 



Circa 1300. Stadtreoht, eap. 



'. Wagner, Seencht. p. 37, i 



que dioitur 



10. 548, p. 294. '■ Koft 
e (joddcBpenuing up, ie iop 



□ court of St Ives. Maitland, Select PUal, l 
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German merchants are among tte contracting parties 
in the bonds of the Fair of Ypres', while to the great 
Faii-a of Champagne merchants streamed from every 
part of Europe. But even in fairs there is evidence 
to show that the Law is not everywhere identical. 
When Edward I. declared in the Carta Mercatoria 
that all plaints of foreigners should be decided 
according to the Law Merchant, he added that if any 
dispute should arise as to their contracts with any 
persons, proof anil inquiry ehould be made according 
to the usages and customs of the fairs and market 
towns where the contract had been made'. Evi- 
dently the usages and customs of fairs differed. 
Equally significant is the statute of Westminster of 
1275. " It is ordained," ran one of its clauses, " that 
in any city, borough town, fair or market, a foreign 
person who is of this realm shall not be distrained 
for any debt for which he is not debtor or pledge." 
This changed the law as observed in English towns 
and fairs, and created a difference between the usage 
in England and in other countries. In Northern 
Italy a long series' of treaties — many of later date 
1 D M L L d f ■' ¥prt>. 
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O ha la p 3 . " Et Bi forsan snper 

CO ra nt te fi&t iude probatio vel 

mes ferianim et villaTum 
m to m dium ramfiri contigerit et iuiri." 

S m p ed rattali commerciali della 

Repubblica Fiorentina by Arias. The treaty of 1279 inoluded all 
Venice. Genoa, and all the cities of Tuscany, Lombardy and 
Romagna. Fairs are not specially mentioned, but the terras of 
the tranty are so general as to include them. This treaty 
provided that "nnllue dictainm civitatum posait vel debeat pro 
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than Edward's legislation — was slowly and fitfully 
securing for the Italians this same protection against 
distraint for tiie debts of a fellow -citizen. The law, 
however, for long remained unchanged and in the 
case of absence or repudiation of a treaty, the 
Italian had no protection. 

In England it seems that at one time the pro- 
cedure adopted in fairs and towns against absent 
defendants varied so much that a lith century 
treatise on the " Lex Mercatoria' " declared that no 
one could know or ascertain the procedure of the 
Law Merchant on this point. Uniformity in this 
particular was, however, established in the end, and 
probably with the aid of the royal authority". 

Still, in spite of minor differences, the inter- 
national character of the Law Merchant as 
administered in the fair courts cannot be denied. 
" The customs of different places may have varied 
slightly, but the law in its broad lines was necessarily 
of that international character which has always 
been its chief characteristic." Nor is this true ouly 
of the law administered in fairs. The same general 

alio detineri vel capi vel etiam inqnietsii in pBrHona vel rebus, 
8ed cai datum fuerit illi solum leqaiiatur vel illi qui de jure 
teaeretur." Arias, p. 402, 

1 BieklBj, Tlie Litlh Eed Book of Bristol, p. 62. "Et ita 
diverBimode in diTersis pariibas quod nuUus oomiiio procesaum 
legia mercatorie in ea, parte soire Beu eogDOScere poterit." 

' BiBkley, Tlie Little Rtd Book of Bristol, p. %2. The new 
nnifurm regolations which are evideutl; intended to apply to the 
whole kingdom are introduced by "propter hoa ordinatura est." 
Uniformity was secnrsd not by custom, bat by regulation From 
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agreemeat upon the main rulai and principles, with ' 
the same divergences upon less importaDt points, 
characterize all the commercial codes and customs of ] 
Europe. The Law Merchant, in fact, was vague and 
indefinite; in many of its courts the law was 
regarded as a purely customary law to be declared, 
in case of doubt, by the merchants of the courts I 
themselves, and even where its rules had been codified 
there were in reserve unwritten rules founded on 
custom which the commercial ju'iges were ordered to | 
observe'. But in spite of its vagueness the Law 

' i.D. 1281. St. of Como in Monumenta Hisloriat Patriae, 
vol. iTi. colnmn IS. " Eadem [plaeita] deeQiani...seouQduin 
statnta pertiaenlia ad officiam mercatornm. et deficieutibus ipsls 
alatatie Beaundaiu alia statuta coQEnlDm Cimiarum jueticiae st 
civitatia Camarum, di^ficientibuB ipsis eecncdum nsas et boaos 
mores civitatis ejuBdem approbatos, et Us deficieutibus apcimdam 
leges el jotft." 

1305. Piaa. Breoe Curiae Mercatorum, e. 9. (Boaaini; 
vol. III. p. 12.) "Et si qna reolamatio eoram niB,.,de minori 
qnantitate Bolidornm xi. denorioium fuerit facta ipaam difliniam... 
BeeUDdnm nsum pieanae oiyitatiB et coDsnetudiiiera mercatorum." 

1305, Eodem, c. G, p. 10. "Si conatitntum iode Doq 
eat in caasa bujas, secundum bonum neum cicitatis Pisauae et 
mercatantie," 

1305. Kodem, c. 81, p. 59. " Et juro quod observabo et 

quae et qui fieri ooneueTerunt in euprascripta curia in termiriando 
Utex et caai^as." 
li 

1337. Commercial Tceatj between Florence aud Bien (Arias, 
op. cit. 373). "Teneantar arbitri.,.omaB3 Iitee...diflinire...Boeun- 
duro jura et bonum uaum mercantiae ntriunque ten-ae." 

1400. St. Merc. Mautuae, c. 2. " Omnes laiuentationes et 
qaerimonias mihl factas u meis aeyociatoribuB dilEuiam Gecundum 
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Merchant existed. In every commercial country in 
Europe there were rulea and legal doctrines for 
merchants and mercantile transactions that were 
regarded alike by merchants and by jurists as distinct 
from the common law of the land. 

These rules and doctrines, which were distinct, it 
must be repeated, from the common law, were the 
Law Merchant. Eacli country, it may almost he 
said each town, had its own variety of Law Merchant, 
yet all were but varieties of the same species. 
Everywhere the leading principles and the most 
iniportant rules were the same, or tended to become 
the same. It is the growth and development of 
these common rules and underlying principles that 
constitute the history of the Law Merchant. No 
donbt, in each country the Law Merchant to a certain 

Tstionem et bonam conBuetniiuiem DegooiaoiomB et aecimdiim 
Etatntam meroodamdiBe." 

1161. Pi^l(%ue Id Constituium ustu of Fisa (Bonaiai, vol. ii. 
and Fertile, i. p, 395, note 35). "Pisaca itaque oieitas propter 
conveteationem divetsarum gentium per divereas raundi partes, 
Buaa consnetudineB non acriptas habere in emit, super qaaa 
anaaatim judices posuit, i^nos previsores appellavit, ut ex eqiiitate 
pro salate jnstitiae, et honore et salvametito civitatia, tam civibua 
qnam advenia et peregrinia et oinnibus universaliter in eon- 
Baetndiaibus praeTidereDl:....UDde PIaam.,.coDsi]etudiiiea auas 
qooB propter conveFsatiouem qnam cum direcaiB gentiboa haba- 
erunt, et huo naque in memoriam retitiuerunt, in acrlptia 
EtatneTunt rcdigendaa, pro cognitione ommnm ea aoice volen- 

It ia to be noted that of the five " previsorea " only one was to 
be a jnriaperitaB, and that a oopj of tbe "coustitutura usus" waa 
always to te jQ the "euria maria" for any one belonging to the 
Sea Gild (aliquia de ordine maria) to consult. See Scbaabe, 
Da» Comulat del Meeres in Piaa, pp. 197 and 129, 



10 GENERAL CHARACTERISTICS J 

extent traced out its own curve of progreaa. The 
EagliBb Law Merchant has its history, no less than 
the Italian. But neither alone is the history of the 
Law Merchant. This essay has for its object to 
trace the development of the common essential 
elements that are found in the early Law Merchant 
of every country. The scope of the subject ia not 
narrow and I can only attempt briefly to touch upon 
what seem the moat important points. 

The Law Merchant, then, Wiia a body of rules and 
principles relating to merchants and mercantile 
transactions, distinct from the ordinary law of the 
land. Possesaed of a certain uniformity in its 
essential features, it yet differed on minor points 
from place to place. The question at once arises, in 
what did this uniformity of character consist ? To 
this question only a close investigation can give 
a complete answer, but the essential features of the 
Law Merchant and the broad general principles that 
permanently influenced its development, are clearly 
marked and can be stated at the outset. 

In the first place, the Law Merchant was in the 
main customary law. "The grandeur and signifi- 
cance of the medieval merchant," says Goldschmidt, 
"is that he creates his own laws out of his own 
needs and his own views." Early in the 11th 
century, the German merchants were already as- 
serting the force of their own customs against the 
common law. "Merchants assert," said Notker', 

' Keutgen, Urkunden, no. 74, p. 44. "Also chonfliate 
atritent, tas der ehout bhIb wesen state, der ze jarmeroate gstBiii 
wiudet, er si rebt aide unireht, wandu iz iro gewoaeheite iat." 
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"that aales made in fairs, whether made with proper 
legal forms or not, should be binding, aioce it is their 
custom." A few years later the merchanta of Tiel^ 
are described as decidJDg cases not according to the 
law, but as they wished. In Italy the commercial 
judges based their decisions iipou custom and upon 
mercantile statutes^ framed for the most part by the 
Merchant Gild, though confirmed by the State. The 
Bristol Treatise' on the Lex Mercatoria shows clearly 
that in England the force of custom was recognised. 
Everywhere, in commercial transactions, custom held 
sway, and even where the State legislated it had 
often merely to confirm or slightly modify the rules 
that had long before been established by custom. 

Tiie earliest English statute on Insurance, of the 
year 1601, declares that it "bathe been tyme out of 
mynde an usage among merchants," while similarly 

1 Keutfien, i.D. 1018, Urkunden, no. 75. ■' Judieia non seoun. 
dnm legem sed secondum voluntat^m deuernecteH. " Cf. Freiburg 
Staatreoht of 1120 (Kentsen, no. 133, o. 6, p. 118). "Dia- 
ceptatio...pro consuetadinario et legitimo jare omnium merca- 
torum, praecipuB aotem Colonienaium examinabitac judicio." 

* V. i^uotBitionR, pp. 8, 9. 

' In LiltU Red Book of Bristol, vol. i. o. i, p. 60. •' Sed 
BppanitDF adtac le affidavit propter antiqaam coDBuetadinem." 

G. 21, p. S3. " Ut ipBi... fieri facerent quod de jure etseaundam 
legem et conBuetndiaem meroatoriam faerit fociendam." 

For maritime law cf. BJaek Book of Admiralty, p. 3. The 
Admiral is to appoint as deputies " Some of the most loyal, wise 
Bod diacreele persoDS ■□ the law maratime and anoient cuBtome of 
the sea." 

Black Book of Admiralty, vol. 
Inquisition of Qiitemborough, cap. 71. 
plain procea aelon loj n 
Cf. p. 409. 
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on the Continent the early statutes deaUng with 
insurance only legislated upon minor points, leaving 
the main points to be decided by custom'. " In all 
great matters relating to commerce the legialatora 
Lave copied, not dictated." 

This cuatomary nature of the Law Merchant waa 
by far the most decisive factor in its development : 
it made the law etpinently a practical law adapted 
to the requirements of commerce ; and as trade 
expanded and new forms of commercial activity arose 
— negotiable paper, insurance, etc. — custom every- 
where fashioned and framed the broad general 
principles of the new law. Custom is alike the 
ruling principle and the originating force of the Law 
Merchant. 

The summary nature of its jurisdiction is a 
second feature that always characterised the Lex 
Mercatoria. Its justice waa prompt, its procedure 
summary, and often the time within which disputes 
mnst be finally settled was narrowly limited'. To 

■ GoldBohraidt, Handbitch del HandeliTecht, pp. 374—^, 
378—9. 

^ 12l;b cent Kouen itahhi'ement! 0.26. " Si quia requia- 
erit curiam Bua,in de deliitiB, concedititrei, et facial rectum clamius 
in duabiii octonit " 

The cuatoma of Kouen nere received in many Tienoli oitiea. 
See Gory' 8 edition 

1302. Florence St Caiimalae, Lb li. c. 2. "Et teaeautur 
eonsules finirc et termiaare hujusmodi quaestiones... intra XL. 
dies." 

12th ceut Fiaa CoiMttuUtm usia a. 11. " Eb puat qnam 
liquet, infra actu diea earn di&niat ' 

1306. Pisa Brne Mans, o 19 "Omnea oauaaa infra terfium 
diem ex quo mihi hquebit difGniam, nisi jasta c 
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prevent lengthy procesaes it is not rare to find 
appeals forbidden'. Speedy justice, in fact, was 
necessary for merchants, and while the Canon Law' 
and the usage of the Papal Chancery may have 
furthered the development of this summary procedure 
in the Law Merchant, there can be no doubt that it 
was mainly due to the necessity experienced by the 
merchants themselves' of a speedy settlement of 
their disputes. This characteristic feature of the 
Law Merchant seems especially to have struck the 
14th century author of the Bristol Treatise. "The 
Lex Mercati, " he remarks, " differs from the common 

1400. St. Merc. MaotuBe, c. 2. " OiuneB laraentationeB et 
^uerinionias...ocoaBioiie mercadaudiae difflniam et determinaljo 
infra ununi mennem." 

12S6. St. of Coiuo. Cases " mter mercatores occasioae mer- 
cationum " to be decided "infra sv diee utiles," between other 
persons "infra duos meneen." 

' 12S6. Brecei^ianicommums.Lb. J.o.61fBonaini,i.p.l56). 
"Omnes Bententiue qnae fetuntur a conBiHibuB ordinia maria de 
naulo et msrinatico et de avere guaeto, a libris centum infra 
valeaDt,.,a quibnB Benfentiia non possit appellari." 

la references in Lattes, Diritto Comvierriale , p. 279, 



' 1306. The Docreta! "Clementina Saepe" of Clement VI. 
dealt with the sammftry procednre, and there in a, striking analog; 
in snbetance and form between the Inngaage of the Italian 
Statutes and the Decretal. See Lattea, Studii di dii-itto statuario, 
p. 51. 

° Goldachmidt quotes (p. 174) from St. Merc of Verona 
(p. U(). 

1406. " More meroationia espedite et breviter procedatnr, quia 
bene Ecitia qnod mercatorum conditio longitudinea non reqnirat." 
Cf. Booaini, in. 207 note, 

1384. "Si mercatoram negotia ad litigatoram tergiversationeB 
et judicales observantiaa rednuantur, peribit de societatemortaJimn 
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law of the realm in three ways; in the first place' 
' quod celeriua deliberat se ipsam. ' ' The plees,' says 
the Domesday Book of Ipswich =, 'betwixe straunge 
folk that men clepeth pypoudroua shouldene ben 
pleted from day to day if the pleyntiff or the de- 
fendauQt preye of suche aiourning. The plees in 
time of fair betwixe straunge and passant shouldene 
beene pleted from hour to hour as well in the fore- 
noon as afternoon and the plees yoven to the 

law maryne, that is to wit for straunge maryners 
passant and for hem that abyden not but her tyde, 
should be pleted from tide to tide.' " The desire for 
despatch expressed itself in many ways but every- 
where the principle is evident. In Italy' almost all 
the commercial statutes of the various cities instructed 



{llonuiiienia Hietoriae 
consuleB mercntorum " 
libus pert! nenti bus ad 



1 Lex Mercatona, c. 2. 

' Slack Hook of AdmiraUy, vol. 

' St. of BreBoitt (1313), Lb. iii 
Patriae, vol. x»i. colamn 1737)- 
iu casea "lia mercsitis et lebua 
meroattendiani " are to proceed 
libelli el litis conteatioiie et sine atrepitu juditi 
processns...valeat et teneat ac si rigor jam east 
integre obaervatus." 

i.D. 1403—7. Leges Geaueiisea (edited by Poggi 



1403 — 7. " Causae quae inter mercatores JaaueneeB 
lUHB iiiercaiidi...iiiagiatrBitus teiieatiir...diffimre ammna 
lano sine strepitu et figura judicii." 

1302. Florence. St. Calimalae.Lb. il.o. 2. "Sine 
tis et qualibet juris Bolemnltate atrepituque judicii." (Alj 



n Lttttes, Dirillo Commerciate, p. 9G7, 



OENEHAL CHARACTERISTICS 



15 



the judges to use a summary procedure. At Pisa' 
it was in maritime law at first confined to a limited 
number of cases, but in the later statutes of the 
city the procedure gradually gained ground. At 
Marseilles', where the existence of commercial judges 
dates from the 12th century, it was their duty to 
decide cases and disputes between merchants 
"summarily, without regard to the subtleties of the 
law. " The German Hanse, the English and French 
Admiralty all administered summary justice^ For 
the passing stranger or the foreign merchant en 
route, a specially prompt justice was generally the 



' 1243. "QuDiEatio maiinariBlici at nanli, et de meFoibus 
amissis seu deterioratis in iiiiTi...8aiiunatiin...dminatur " (Con- 

1359. " De meraeiiibas bominnm eC TectnriB auimalium idem 
observatuT." 

1281. "PotestaH...delitibas...coiitiaii]agiatraa lignamiiillia et 
nmrorum et contra alioa opifioeB pro eorum arlifioio, debaat 
Eummatuii..,coguosceie et eaa fiaire in&a 8 dies." 

1286. •' Si inter creditorefl de bonis obligatia aut jpoteoa 
boDonim quaestio fuerit, Bummatim de piano, eto. " 

V. Fertile, toI. yi. ii, p. 116, note 10. Sohaube (Dns ConavUtt 
del Meeret in Piia) deals fully witli tLiB development of aummary 
procedure in Piaa, pp. 135 — 6. 

" See Morel, Lea Juridiciione CommerciaUs au Moijen Age, 
pp. 186—7- 

■ Black Book of Admiralty, p. 409. It was the duty of the 
deputy of the English High Admiral "to make BUinraarj and hasty 
process from tide to tide according to the ancient law marine and 
ancient onstoms of the sea without observing the solemnity of the 
law," For French admiralty see ordonnance of 1373 (in Black 
Book of AdmiTalty. p. 480), "Sera tenue la juridiction dn dit 
admiral. ..de jour en jour et d'heare en autre." 
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rule' ; it was felt that the usual procedure, prompt as 
it was, did not meet their case. 

Thirdly, the Law Merchant was characterized hy 
the spirit of equity. In the 18th century an English 
judge' spoke of the Lex Mercatoria as "a system of 
equity fouuded on rules of equity and governed in 
all its parts by plain justice and good faith. " " In 
the plaints (causis) of merchants, " declare the Gild 
Statutes of Bergamo for I4ii7, "equity ia especially 
to be considered and the cases are to be decided ' ex 
aequo et bono'; it is not meet to dispute on the 
subtleties of the Law. " At Aquila' the consuls (1396) 
were to inquire into " the pure and simple truth, as 
the usage and equity of merchants demanded, and 

' Grimm, RechUallerihamer , i. 556. "Kerne ein frenider innu 
mill begehrte ein notgericbt, dem boU man ucverzogenlicLe 



c. 1200. St. Antiqua Merc. Placentiite, c. 633. "Coueults 
m-ercadandje debeant facere cailibet foreateFio auuq^aereati de 
aiiquo Eivitatia et districtna Bummariam et braviBaimam rationem." 

1214. St, Cazvilae (in M.H.S.M.. p. 35), cap. 85. "Si 
Tia,torea...toreiiHea contra hominea iuBUlae plaj;ilare voluerint de 
aligan ratioue eodem die contracta, homo insnlae teneatur sibi 
statim BlDB aliqno termiuo respondere ; et si ille forensis 
traheret bic moram, reapoiideat aibi unique ad duos diea et siont 
homo insulne tenetui foreDslhiia leapondere." (Confirmed 12l>5, 
p. 15, 0. 32.) 

1312. St. vetaa Spalati (in M.H.S.M.), o. 5, p. 9. " Qnaes- 
tioues forensium meroatomm possint etiam quocunque tempore 
agitari tarn in dictis feativitatibua et diebae reriatU qnam et non 
leriatia nl poasint sine mora et dilatione aliqua espediri." 

Cf. Domeadaj of Ipswich, and Silberachmidt, Die Entxfehung 
da devtachen HandebgeTichts, p. 31. 

3 Bnller, J., in Maeter v. Miller (4 T.B,, 320). 

' 1395. Maratori, Antiq. Hal., ti. 788, quoted by Fertile, ^n. 
p. 114, note 9. 
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as it was wonfc to be done in mercantile actions and 
affairs," and the consuls of Bologna (1279) gave jud] 
ment "Becundum quod aequum crediderint '." In 
Venice by a decree of the Council (1287) the consuls of 
the merchants were to swear to decide disputes accord- 
ing to custom, and if custom failed them, " secundum 
bonam conscientiam'." At Marseilles' the same 
spirit prevailed and the judges were to decide 
suits between merchants "sans s'atteindrg 
aubtilit^a des lois et des ordonnances^." England, 
however, lagged behind. It was mainly an agri- 
cultural, not a commercial country, and its commercial 
jurisprudence developed slowly. The records of the 
Fair Court of St Ives* show that formalism and 
technicalities still held their ground. Verbal 

' 1279. Stat. Meroat. Florent. Bon., quoted by Fertile, vi. i. 
p. 113, note 8. 

• 1287. Quoted bj Lattea, II Diritto CommcTciale, p. 73, 
note 1. 

1302. St. Calimalne, Lb, ii, c. S. "Item quod in qaaes- 
tionibua xxv. librarnm vel icfra conBuleE poBxint procedere in 
oognoeoendo at Hententiendo ad eorum acbiltium et voluntatem." 

1305. Pifla. St. Mercatocum, c. 81 (Bonaini, m. 59). "Poa- 
mmas nos coaei)IeB..,cogiioscere difHnire et nrbitrari pmeoipere 
quidqaid nobiB,.,vi(ifbiCur aequum He omnibus et smgulis erroribne 
et dolia et fraiidibua." 

1384. Letter from SigQoria ol Florenoe to coiiimtme of Pisa 
niouaini. iii. 207]. " Haoe atttecu litem aadivimus non aequttate 
^roatorift disouti, aed nd jndiciqram calumniaa coartari sed 

aequitate mercataria yiaa simplioi veritate aiae morae diapendio 



1 




> Edict of 1565. "Ont^t^ar^^Betinstitu^B de U 
1e coDBeil de la ville deux jugea des marchands pour juger et 

ider Sans s'atteindre aux lubtillHi dea lots et des ordoD- 

ices." Quoted b; Morel, op. cit., p. 136. 

* Maitland, Select Pleaa in Maiutriai CoutU, IBS. 
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accuracy was required of the defendant and it was 
possible for a debtor to defraud his creditor aod 
prevent attachment of his goods by going through 
the farce of a mock sale. An equitable procedure, 
however, was in English towns slowly supplanting 
the old system. The Leicester Charter' of 1277 
may be taken as an example. " Whereas," declares 
the preamble, " the delays of the Portmanmoot of 
Leicester have been too long and some usages have 
injured those who had to sue their right, Sir Edmund, 

Lord of the aforesaid town, fay his council and by 

the assent of the Mayor and the Jurates and the 
whole community of the same town, has ordered and 
provided the amendments underwritten. In the 
first place because it happened that when a man 
impleaded another for debts or trespass, half a year 
or a whole year often passed before he could briug 
hia adversary to answer, paitly by reason of the 
feeble distress of the bailiffs, and partly because men 
hid their goods in rooms or elsewhere, so that no one 

could distrain them let order to distrain be issued 

to make him attend the Third Court by the great 
distress by whatsoever may be found of hia within 
his house or without, so that if he causes his goods to 
be hidden or shut up in a room or elsewhere, the 
bailiff by view of the neighboura may enter ever-- 

wliere to distrain him till justice be done A 

whereas it was cuf^tomary heretofore when tt 
parties ought to plead and the plaintiff had said hi 
plaint, if the defendant directly the plea had left 
the plaintiff's mouth did not say ' Thwerthutuay ' he ^ 
1 Bateaon, Memrdi of Leicrller, i. 150. 
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iras held to be non-defendaut, and that was called 
Jwarless, and he was not allowed to plead nor to ask 
ouncil nor have any man who knew the UKages to 
peak for him, whereby many from not kuowiog the 
i lost their suits: for this it is now provided, 
bat when the parties appear and ought to plead, 
et the plain ttfT fully state his case, without challenge 
r hindrance, by himself, if he knows how, or if not 
ly another who is avowed, so that the suit shall not 
! abated by no ii -specification of time or by any 
ther circumstances challenged. But if the de- 
sndant demands declaration of time or other thing 
necessary to the plaint that he may be better certain 
of answering, let the declaration be made at the same 

time without challenge And if he trow that his 

first answer does not sufGce, let him say something 
else to which be is mlling to hold absolutely and upon 

which he will take judgment And whereas it was 

heretofore the custom that the defendant could not 
answer any other thing to the plaintiffs plea except 
to admit everything or to say fully a 'thwart-nay,' 
and when he had said the nay, he had to be at hia 
law himself the sixth hand (i.e., to find five com- 
purgators), then the plaintiff or a man for him 
would choose folk that would not go with him for 
tavour of the other party or for hatred of him, and if 
I : could not make his law with the folk named, he 
l^uld be attainted of the whole plea, whether it 
Prere true or false. Therefore it is provided, first 
that in plea of debt if the defendant denies it and 
the demandant has proved his debt by writing, tally 
or by word of mouth, let him be received to make 
2—2 
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the proof, so that if be had nothing but tally or word 
of mouth, let him swear firat ami then his witness 
whom he brings be examined of the hearing and of 
the eight, if they were at the taking of the debt or 
the making of the tally or if they were at the place 
where the debt or the tally was granted from, and 
a^^cording to what they prove let him recover or 
lose his debt," Equally reasonable are the customs 
of Bristol' in "pleas of debts, contracts aud cove- 
nants," during the 14th century, while in the 15th 
century the Admiralty expressly acknowledges the 
principle of equity. It was the duty of the deputy 
of the High Admiral^ " to make summary and hasty 
process from tide to tide according to the ancient law 
marine and ancient customs of the sea without 
observing the solemnity of the law and without 
mixing the law civil with the law maritime, there 
where it may be equitable, knowing the rights of 
the parties." Plain justice and good faith, disregard 
of technicalities and regard for " the sole truth of the 
matter," chara.cterize alike in England, France, and 
Italy, the development of the Law Merchant. ', 

But perhaps the most striking feature of the 
Law Merchant is its strongly marked international 
character. The main lines of development were 
everywhere the same, and by it foreigners we^ 
generally judged. Its rules and regulations ha^ . ' 
their origin in many lands. Pisan Laws' passed ia j. 



' Bicklej, Little Bed Book of Briilot, p. 40. CoDBDetadmeB. 

1. 

° Black Book of Admiralty, i. 409. 

! Wagner, Seertckt, p. 39, note It. 
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the sea code of Marseilles. Oleron and Lubeck gave 
laws to the North of Europe, Barcelona to the South ; 
while from Italy came the legal principle of insurance 
and bills of exchange. 

The international nature of the sources from which 
it drew its rules and of the persons over whom it 
exercised jurisdiction, combined with the universality 
of its guiding principles, fairly entitle the Law 
Merchant to be called " the private international law 
of the Middle Ages\" 

^ Maitland, Select Pleas in Manorial Courts, 133. 



CHAPTER II. 



THE RISE OF THE LAW MERCHANT. 



The origin of the Law Merchant, that ia, of a 
speciiil law for merchants and their business traas- 
actions, ia closely connected with the history of 
commerce, fairs and markets during the troubled 
centuries that followed the fall of the -Western 
Empire, Slowly during this period market and fair 
became an administrative and judicial unit distinct 
from the rest of the land, and this development is of , 
great importance in the histoi'y of commercial law. - 

In the Merovingian Empire the whole land, 
market, fair and open country, was under the same 
administration. The series of charters' (629 — 759) V 
relating to the fair of St Denis shows that the 
fair depended for justice and order upon the ordi- 
nary royal officials, the count and hundredman who 
drew no legal distinction between peasant and 
merchant or market and the open country. To the 
merchant the Merovingian Empire offered no special 
protection. From the Carlovingian rulers, however, 
merchants and commerce received more consideration. 



' HuTelin, Droit dti MarcMi, 146 — 7. 
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Jrants and confirmations of markets and fairs grew 
lore numerous, and the crown began to place the 
ierchaiit3 under its specia! protection. " You have 
ritten to us about your merchants," saya Charle- 
lagne in a letter to Offa, King of Mercia; "we 
ould have them enjoy our protection and defence 
ithin our realm according to the ancient custom 
Sn commerce, and if in any place they are distressed 
'Ijy unjust oppression, let them appeal to ua and we 
will order justice to be done. Show the same favour 
to our merchants." The royal protection was even 
granted to individual merchants, who had however 
[ generally to pay for the privilege. Jurisdiction still 
remained in the hands of the royal officials, but 
under the later Carlovingian monarchs a decisive 
change took place and jurisdiction over markets and 
fairs began to be granted to the local lords. Con- 
cessions of immunity, especially to churches and 
monasteries, grew common, and created a kind of 
preserve into which the judicial officers of the crown 
had no right to enter'. Even mure important 
is the fact that the charters, granting to nobles or 
ecclesiastical foundations rights of market or fair, 
/now contain, as a general rule, the concession of the 
ban, vfhich carried with it the right of jurisdiction — 
"Cum orani judiciaria potestate, hoc est bannum'." 
But it was in Germany, especially during the 10th 
and 11th centuries, that fairs and markets were 
founded in greatest number and the charters are 
most instructive. In the first place they regularly 

• HuTelin, Droit dfg Marches, 160. 
» op. cit. 171, vide 168—172. 
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grant in the plainest terms to the local lord juria- 
dictioQ over the market aod freedom from the judicial 
interference of the royal official. " We ordain," says 
the market charter^ of Meppen for the year 946, 
"that no public judge shall exercise any judicial 
power in the aforesaid place save the lawful advocate 
of the aforesaid abbot," Similarly the charter of 
Stade fair (1038) granted to the Archbishop of 
Hiimburg " poteatatem constringendi omnea qui 
illuc convenerint ad omnem justiciara faciendamV 
Market and fair were freeing themselves for judi- 
cial purposes from the direct control of the central 
power, and by the 13th century the process was 
complete. "In our presence," declared' Frederick 
II, in 1218," judgment has been given by the princes 
and magnates of our empire that if we have by 
charter conferred on any one a fair or weekly market 
the Counter other judge of that proviuce has there no 
jurisdiction or power of punishing offeucos." In Italy 
and England the feudal lords had won the same 
right of jurisdiction. " I grant and concede," says a 
Neapolitan charter of lllo, "to the said monastery 
and its abbots the rights of administering justice in 
civil cases which may arise during the aforesaid \. 
days" of the fair. Aa early as the 9th century a 
monastery of Piacenza was granted the jurisdiction 
over a newly founded fair, " homines quoque qui 
ad ipsum mercatum occurrerint, si in aliquo devi- 

' Kentgen, Urkuitden lur itadliichen VerfataitnssgetchUhte, 



THE RISE OF THE LAW MERCHANT 25 

Biverint, a misistris ipsius moDasterii distriagantur 
■et de transgresBioae justitiam perficiant'." In 
France not merely the jurisdiction over fairs but 
the right of founding them had passed ioto the 
hands of the feudal lords and it was not till the 
13th century that the crown was able to recover the 
exclusive right of creating a new fair. 

second point that the early charters show is 
that the special protection of the raeicbant hy the 
crown had beeo extended to ail merchants on their 
journeys to and from market or fair. "They may found 
a public market," says the Meppen charter (946), 
and those coming, returning and dweUing there shall 
have firm-stabiished peace as our royal predecessors 
have long ago granted to the other public places of 
merchants." A special penalty safeguarded merchants 
and market. " By our imperial power," ran a clause in 
the Helsmarshauser charter (997)^ "we ordaiu that 
traders and others using the market, tarrying there 
or coming or returning, shall have such peace and 
such justice as those who trade at Mainz, Cologne 
and Dortmund, and those who infringe or disturb 
the market shall pay the same penalty." 

From at least the 3th centiiry onward the mer- 
chants were a class distinguished from the rest of the 
community by legal privileges that gave them a 
protection which others did not share, while market 
and fair formed a separate judicial unit which no 
royal judge could enter. From the very nature of 
the case this separate jurisdiction tended in the 

05, note 37S. 
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absence of strong control from the central authority 
to adapt itself to the requiremeota of commerce and 
industry which in fair and market were the all- 
important elements. The establishment of isolated 
jurisdictions did not necessarily imply the employ- 
ment of new law, but the gradual adoption of rules 
adapted to their special requirements was not only 
possible, but natural. The circumstances were 
favourable for the growth in market and fair of a 
special law for merchants and a special taw arose. 
But it is not till the end of the 10th century when 
these favourable circumstances were well established 
that there is conclusive evidence that special rules 
existed. 

The evidence of Notker and the reference to the 
customary law of the merchants of Tie! date from the 
commencement of the 11th century. Earlier evidence 
than this does not seem to exist There is indeed 
a clause in the Bremen charter of 965 which 
may possibly refer to a special law for merchants 

— " negotiatores potiantur jure quali ceterarum 

regalium institores urbium'." "Jure " however is an 
ambiguous term and may here only refer, as it often 
does elsewhere, to privileges such as freedom from toll 
or protection against violence. However this may be, 
special rules for deciding mercantile transactions 
existed in the 11th century and cannot be proved to 
exist earlier than the middle of the 10th" century. 

' KeutRen, no. 7. 

' Cf. case referred to by Huvelin, p. 194, and Sohm, Dii 
EnUtehUTig des deutschen Stiidteuyeeen, 54. The time is the reign 
of CharleB the Bald, Two merchanta have sold goods i 
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'he rise of this special law coiocided with the 
estahliahment of conditions highly favourable to the 
evolution of a special law for commerce. It is only 
natural to conclude that it is to these favourable 
conditions — the rise of local jurisdictions in markets 
.-and fairs free from the effective control of the central 
■power and the existence of a merchant class distinct 
ftom the general mass of the population — that the 
origin of the Law Merchant ie due. 

In every country where commerce is of any im- 
portance the law must be adapted to the requirements 
of trade, but where the central power ia strong and 
the judicial oi^ganisation uniform and under control, 
the adaptation need merely modify the common law 
'of the land and need nut create a separate system of 
' law. In times and countries however where the 
■central power is weak and the merchant and his 
disputes appear before courts secure from all effective 
control, the growth of a separate law may be expected. 
It does not seem too much to say tliat out of the 
immunity of market and fair courts rose the Law 
, Merchant. 

In the development of the Law Merchant the 
towns played an important, perhaps the most import- 
ant part. The special law that had arisen in market 

of them receivea payment and refuses to give Che other hia 
e. " Contention B obortft, judex fori E. vocahnlo, occutrit, 
onmcgue litem dirimere tellet, atquc ille. qui pretium habnerat, 
oompaTi se ceddldisse omnibus nodia affirmaret, Deo itiotis ejus 
fidiis adhiberetnr, neceaaitate compuleus. dcnteram contra liasiliciim 
e«tenden3 cum furo juramentum protulit." The case is cnrjoua, 
t is difficult to decide whether we have here a special method 
of procedure. 
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and fair was transferred to the town. " If any dispute 
arise between my burghers," says the Freiburg charter' 
of 1120, "it shall not be decided according to my 
will or the will of their rector, but by the customary 
and legitimate law of all merchants and especially by 
the law of the merchants of Cologne." The Law 
Merchant became a part of the Law of the Town, and 
in Germany the theory has been advanced that in 
town law it was at first the all-important element 
from which the law of the town sprang ^ According 
to this view the Law Merciiant was the origin of 
town law, which was in its broad features merely an. 
expansion and development of the special law of 
merchants. The theory has been disputed and for 
the early history of Law Merchant it is not of vital' 
importance. It is sufficient that the Law Merchant 
became an integral part of the Law of the Town and 
of this fact there is no doubt. In every land during 
the 12th and following centuries the towns begin to 
record their laws and customs, which everywhere 
contain legal rules for commerce that differ from the 
common law of the land. For the development of 
the Law Merchant this reception of the law by 
the towns was of decisive importance. It was the 
period of the rise of towns to wealth and greatness 
and of the growth of their rights of self-government. 
The Law Merchant had now a wider sphere of activity. 
It was no longer confined to occasional fairs and 
markets but had found a permanent abode. 

In the great commercial cities of Southern Europe 
' Keutgen, no. 133, o. 5, p. 118. 
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irade was now on a far vaster scale and far more 
fcomplex than it had been in the fairs and markets 
iOf the 9th and 10th centuries ; and aa commerce 
developed so did the Law Merchant. Everywhere the 
aCiaw Merchant showed signs of progress, but in every 
fcountry the progres-i was not the same. For in the 
Quain the development of the law was determined by 
the expansion of commerce and the growth of rights 
lof self-government in the various cities, and these 
■conditions were not satisfied everywhere to the same 
'degree. 

In Italy the cities of Lombardy and Tuscany 
were from the 11th century onward practically 
independent republics, while at the same time their 
trade advanced by leaps and bounds. The bulk of 
the trade between Europe and the East was in their 
baud ; they had their settlements in Constantinople 
and the Levant. There was here free scope for the 
rise of new customs and for the development of 
commercial law. The cities of Italy realised that 
commerce and industry were the sources of their 
power and wealth, and to increase commerce and 
industry was tlie main object of their policy. Their 
independent position gave them a free hand and 
enabled them to adopt those rules and regulations 
that seemed best adapted to the requirements of 
trade. Under these favourable circumstances com- 
mercial law developed rapidly. Rules and customs 
multiplied and it was soon found necessary to commit 
the old customary law to writing. More completely 
than elsewhere the Law Merchant in Italy ceased to 
be a purely customary law and began to change into 
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a Lex Scripta, It was a great change, but it ie easy to ' 
exaggerate both its completeDeas and its importance. 
The Law did not become a purely statutory law, for 
the commercial statutes made no claim to complete- 
ness. The force of old nnrecorded customs was ex- 
pressly recognised and new customs were constantly 
forming. 

As original authorities for the early history of ti 
Law Merchant the Italian commercial statutes i 
invaluable ; they throw a flood of light upon 1 
origin and development of commercial 
customs that then or afterwards found their way ina 
the commercial laws of Europe. So long as the I 
Merchant rema,ined a customary law, uiiwritteo a 
uorecorded in statutes or codes, almost the onl 
original sources were scattered references in charten 
and contemporary histories. But in neither chai 
nor historian is detailed information to be found] 
Their evidence is indeed sufficient to prove that | 
special law existed, but it is impossible from thai 
alono to form a full and comprehensive view of whi 
the rules and doctrines of the Law Merchant in e 
times really were. The rarity through Europe of ear^ 
records of the fair and market courts makes tlw 
evidence of the Italian statutes all the more valuable, 
A striking feature of these Italian statutes is their ' 
length and completeness. The merchant gild regula- 
tions of Piacenza which run into several hundred 
paragraphs and the elaborate Pisan " constitutum 
uaus" date in part from the 12th century. In no other 
country can be found such ample information of such 
early date upon the customs and regulations that 
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prevailed among merchants. Nor do the Pisan and 
Fiacenza laws stand alone. For the 13th and 14th 
centuries there exist for almost every city of 
importance in Northern Italy uoUectiona of com- 
mercial statutes that give a full and detailed account 
of the commercial law that was observed within the 
city'. The history of their formation requires 
examination \ 
^ In most, though not in all of the Italian cities 
commercial law is to be found mainly in the statutes 
of the merchant gilds. In Italy, aa elsewhere, the 
gilds were allowed a large measure of self-government 
and framed their own regulations, which merely 
required to be confirmed by the governing body of 
the city. These regulations were subject to constant 
revision and emendation, and in many uf the gilds 
there were special and often permanent officials — 
the emendatores — whose duty it was to revise the 
statutes and suggest alterations. Their proposals 
needed to be confirmed by the general council of the 
gild and by the city authorities. It would be a 
mistake however to regard these regulations, in spite 
of their origin, as gild statutes pure and simple. 
Once confirmed, tacitly or expressly, they had all the 
authority of state law, binding upon all who traded 
within the city^ No doubt at first their application 
was limited to members of the gild, but, as will be 

^ V, Laitei, II Diriiio Comiaerciale -itella Legialaiii(me Stataaria, 

' op. eit., paragraph 4, pp. 57^70. 

' Qild Statutes of Bi>rg{Lmo, cap. xia. "Maf^nifici Fotestatee et 
Beatores Peigami praeseuteB et futuri eorumquB jmiices, aliique 
jus dicentes in Civitate Pergami reaideutes, □eccoii praefnti 
Domini ConBtileH qui pcBecedere debent et debebunt regimiui 
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shown later, the gild judges gradually acquired juris- 
diction over ail persons actually engaged iu trade 
within the city, whether memhers of the gild or not. 
As heads of the gild the "consules inercatorum " 
administered the law, but the city magistrates were 
under a strict obligation, to which they had to swear 
on entering upon their office, to aid, if necessary, the 
gild consuls with all the powers of the state ir 
securing the execution of their judicial sentences. In . 
Italy the Gild Merchant was in fact a suboi'diuate 
legislature for commercial purposes. It was not in 
every Italian town however that the gild possessed this 
important legislative authority. Iu Genoa for example 
the commercial laws are to be sought in tlie ordinary 
civil law of the city. But such cases are rare, and as 
a general rule the main body of commercial laws is 
in Italian towns contained in the statutes of the 
Merchant Gild. The civil codes of the various cities 
indeed contained commercial rules of law, but they 
merely served to supplement the gild regulations'. 
In commercial matters the consuls decided in the 
first place according to the statutes of the gild and 
only referred to the common law in cases where the 
gild had laid down no rule. Naturally Gild Law 
and Common Law occasionally clashed, and the gild 

dictae societatia Mercatorom Pergaini teneantnr, et debeant 
eiecutioni mandare ommai et singula statuta et ordinaiiieDta 

diotae Societatia ac CommaDitatiE et si qaid actum sit in 

eontrariam, non valeat neo teneat ipso jare ; et dicta Slalvia 
kabeant ft teneant eaiidem vim, robur et Jirmitatem qtiam haheTtnt 
ac li facta foreiit per Comilium Generate Communis Pergami...." 

> LatteB, op. eit., p. 71. Lattea' notes 4 and 5 givH n 
rafemiees. 
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jtatutes sometimes expressly declare that the rule 
of the gild should be observed, "notwithstanding any 
Irt^tute in the civil law to the contrary'." 

In the earlier Italian statutes there is littie trace 
of direct borrowing. Their general agreement upon 
Ibaiu points is striking, but it was due not to 
■imitation but to the fact that the statutes were 
everywhere based upon the customs of the merchants, 
which throughout Italy were much the same. In 
I 14th aud 15th ceuturies, however, the Lombard 
iowns began to borrow literally or with only slight 
rerbal alterations from one another and, as a natural 
result, greater uniformity waa introduced'. This 
borrowing and slavish imitation was not, as will be 
seen, confined to Italy, and in other countries it was 
practised on a far larger scale. In North -Western 
Europe the customs of one town were often trans- 
ferred in their entirety, and this system was one of 
the chief causes that tended to maintain and to 
'increase the general uniformity that characterized 
the Law Merchant. 

The commercial statutes of Italy during the 12th, 
JSth and 14th centuries will well repay close study, 
A.bounding in detail and regulating every branch of 
nerce, they provide information upon almost 
everypoint of interest. Subject to constant additions 
and modifications they trace clearly the lines along 
which commercial jurisprudence was developing: 
while, framed and fashioned as they were by the 
merchants themselves, they represent not so much 
* LattCB, 11 Diritto CovimerciaU netia Legislaiione Statuaria, 
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the law that the State thought best, as the law and 
customs that were approved by the merchant class. 
Moreover the early rise and rapid development of 
commerce in Italy gives a special value to Italian 
commercial legislation which on many points was in 
advance of that of other countries. lb is in Italy 
that many of the rules of the Law Merchant had 
their origin, and it is in Italy that the Law Merchant 
first developed on a Sarge scale from purely customary 
to statute law. From every point of view the Italian 
statutes are of the highest value as sources for the 
early history of the Law Merchant. Alone however 
they are altogether insufficient. The Law Merchant 
varied from country to country, it did not everywhere 
at the same time pass through the same stage of its 
development, and the law of every country showed 
occasional peculiarities that never found general ac- 
ceptance. Consequently the existence of a commercial 
rule of law in theearly statutes of Italy is no proof of 
itself that the rule was at that time generally recog- 
nised by the Law Merchant throughout Europe. 

lu Italy, for example, in the Middle Ages it was 
generally established that the mere possession of a 
bill containing an alternative clause to bearer — " tibU 
aut cui hoc scriptum in manu paruerit" or the like 
— was sufficient to establish a right to payments 
It would be hazardous however to conclude that this 
view was at that time held in all the trading centres 

' BruBehellini, Traltato dei Tiloli al PorliKore, gglOC and 107 
and Dole 198: "il portatore di un titolu a clauaola altemativa 
era legittimato ad otteniere la preBtazione senza che fosse in 
vemn niDdo teoato a dimoBtrare tit ieRsliti dei ano posbeaso." 
In Soutliem France, e.g. Bearn, the nilo held Bood in tlie IBlh 
CButaty. 
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of Europe. Aa a matter of fact there is good reason 
for believing that at that early period mere poaaession 
of such a bill was not everywhere regarded as sufficient 
of itself to secure payment'. While the Italian 
statutes present a fuller and more comprehensive 
treatment of early commercial law than is found 
elsewhere, they represent after all hut one variety of 
the Law Merchant, and the laws and customs of the 
towns and seaports of France and Spain, England 
and Germany need to be examined and compared 
before a general view of the development of the early 
Law Merchant can be obtained. 

In many ways the commercial laws of other 
countries were framed and developed under different 
conditions from those that prevailed in Italy. For 

le in Italy the law of each city was at first mainly 
of native growth, showing few signs of direct imitation 
of other city codes, in England, France and Germany 
the town custumals were broadly speaking baaed 
upon those of a few leading cities. The custumals 
of Lubeck, Magdeburg, Cologne, Frankfort and Soeat 
were transferred to towns in every part of Germany, 
while in France Lorris served as a prototype for 300, 

• Des Marez, Lettrei de Foirei, pp. 65 — 7, The onHtoma of 
UalineB declare " that no one ouq exaat a debt ae bearer of a 
letter, if ho does not prove that he acts as bearer by procuration 
or ceflsion of tbe peraou named in the obligation, although the 
obligation contains thix clause: p&jable to the hearer ot this 
letter. " Njemant en math acult beyascheti ale biingere dea briefs, 
tetiiij dot blijekt iat hi procuratie oft transport heeft van den 
gheneu die in de obligatie piincipalijcli genoeinpi ist, uiette- 
genataende dat obligatiu inhoudt : ta bctalene den bringere dea 
Briefs." Quoted by Des Marez, S7. 
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Beaumont for more than 500 towna. For its muni- 
cipal laws Wales went to Hereford, Ireland to 
Bristol or Breteuil, while Newcastle was one of the 
principal sources of Scotch burghal law '. In 
Germany the legal tie between parent and daughter 
city was more closely maintained than in England 
and France. The court of the German mother city 
often served as a regular court of appeal from the 
courts of the cities that had adopted its law. Of 
these superior couila Lubeck, Magdeburg, Eisenach, 
Frankfort and Iglau were the most important. 
Many of the decisions of these courts have been 
preserved, aud in commercial cases their interpreta- 
tion of the law is the more valuable in that it 
declares the law not of a single city, but of numerona 
towns scattered throughout Germany. The reports, 
for example, of two cases decided in the courts of 
Magdeburg and Iglau during the 14th century are 
sufficient to establish for many towns in Bohemia 
and Eastern Germany the legal effect in bills of an 
alternative clause to bearer'. This system of affilia- 
tion of town custumals supplied a unifying force 
that was in early times absent in Italy. Nor is this 
the only difference. The merchant gilds had not 
elsewhere the same direct predominant influence 
upon the formation of commercial law that the 
Lombard and Tuscan gilds possessed. Almost every- 
where they existed and often they exercised great 
influence upon the town government, but outside 

' GroBB, Gild Merchant. 

' firunner, Farsclmngen, 55S. (ZoT Geachielite dee luhnbo* 
papiecB in Deutsclilatid.) ^9 
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Italy their statutes are not so importaot, considered 
sources of commercial law, as the towa custumals. 
Differing largely in bulk and importance from place 
to place these custumals cannot, with the exception 
of two or three famous collections of maritime laws, 
be in any sense considered as commercial codes. 
Criminal law and administrative details as a rule 
occupy far more space than purely commercial rules. 
Still, owing to the lack of other sources, they are 
often the only authorities available for determining 
the law that governed commercial transactions within 
the cities. 

The Law Merchant moreover was not everywhere 
free, as it was to all intents and purposes free in 
Italy, from the control and influence of external 
authorities. In England Edward I. changed the law 
observed in markets and fairs, and in both England 
and Germany the town custumals required the 
confirmation of the Lord of the town. Appeals 
could be made in France from the courts of the 
great fairs of Champagne to the Parlement of Paris 
.and in England to the Chancellor and Council under 
the Statute of Staple. Still, though the conditions 
■were not everywhere equally favourable in every 
country, the town served as a centre for the develop- 
ment of the Law Merchant, for in the towns of every 
country the essential condition necessary for its 
development was present. During the 12th and 
13th centuries the practical independence of the 
great commercial cities of Europe was, no doubt, 
almost unique in Europe, but " everywhere the 
of the town courts from the ordinary 
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courts of the land had been introduced in England 
and Scandinavia, no less than on the Continent^." 
It was in fair and market and town that the Law 
Merchant was created and developed, and it is in the 
records of fair and market, of town and seaport, 
that the sources for its history mainly lie. 

^ Hegel, Stadte und Gilder der germanUchen Volker m 
Mittelalter, u. 506. 




THE COURTS OF THE LAW MERCHANT. 

In the 10th and 11th centuries, when the Law 
Merchant was in process of formation, the only courts 
that could in any sense be regarded as special courts 
for commercial purposes were held in markets and 
faira. But as the independence of the towns in- 
creased and their commerce expanded, there were 
gradually created in some of the great cities of 
Southern Europe permanent courts distinct from 
mere market or fair courts, with a jurisdiction 
confined to cases of a commercial character. The 
origin of these courts is due to the power, indepen- 
dence and commercial activity of the town ; and in 
those countries where the central authority was 
strong and commerce important, the forces that 
created the local commercial court tended to create 
courts with commercial jurisdiction for the whole 
land. This is however a late development, for it 
was but slowly that the central authority became 
powerfiil enough to enforce a uniform system of 
judicial organisation, and even when it had the power 
it did not always see the necessity of establishing 
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separate courts of commerce. It was especially for 
maritime law that the central power felt the 
necessity of special jurisdiction, and in France and 
England, for example, the special local courts that 
had long existed in seaport and harbour were but 
the forerunners of the Admiralty, a national court 
with a general jurisdiction in maritime cases. It was 
not everywhere that commercial courts arose ; in 
most European towns commercial cases were tried in 
the ordinary town court, which possessed jurisdiction 
in both civil and criminal matters. Apart from purely 
maritime courts which are found iu many parts of 
Europe, it was mainly in Southern Europe where 
commercial activity was most intense that special 
courts gradually arose with jurisdiction limited to 
trade disputes. As in many other branches of 
commercial law, Italy led the way. 

The rise of commercial courts is in Italy closely 
connected with the development of the city consti- 
tution. By the end of the 11th century many of 
the cities had won practical independence and the 
powers of administration and justice had passed into 
the hands of their own magistrates. Upon these 
magistrates lay the whole burden of the administra- 
tion of the city republic. In each city their number 
was very small and, as in the case of the early 
Boman consuls, there was no division of functions : 
they were judges as well as administrators. Natu- 
rally as the towns grew and commerce expanded the 
burden proved too heavy, and during the course of 
the 12th century special magistrates' — consules 
' Fertile, Sloria del DiriWi ItuUano, u. i. 41, note 49. 
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judices — were appointed in several towns of Northern 
Italy. They were not, it is true, in any sense 
commercial judges, but their creation shows that the 
old system was inadequate, and partly explains the 
rapid rise of the aldermen of the merchant gild to 
importance as commercial judges. For it is only 
a few years later (1154) that the first notice of the 
cooaules mercatornm" appears; and hy the end of 
the century their existence can be proved in most of 
the cities of Northern Italy'. As heads of the 
Merchant Gilds these consuls exorcised a general 
control over the members of the gild, which included 
all or practifally all the trailers within the town. 
In addition to political and administrative duties 
they began to judge commercial cases in which 
members of the gild were involved, and their court 
gradually developed from a mere Gild court with 
jurisdiction only over its own members into a com- 
mercial court with jurisdiction over all the cases of 
mercantile character that were likely to arise 
within tlie city. 

In the early gild statutes the jurisdiction of the 
consuls is limited to the merchants of the city and 
foreign traders, and the Statutes of Brescia (1313) 
add the significant definition, ' et ille intelligatur 
mercatur qui publice exercet mercathendiam et qui 
ecriptus sit sua spontanea voluntate." Similarly the 
statutes of Como (1281) give jurisdiction to the 
consuls over merchants, but add, " merchants are 



Lattes. up.eit., p. 39, tiotie 1, gives very 
Por their general impDrlaooe see Fertile u. par: 
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uoderstood to be those who are or shall bs of thl^ 
merchant gild of Como." It muet also be notice 
that the jurisdictioQ of the gild, even over its owifl 
memhera, was not at first of an obligatory character. ■ 
A member of the gild was within his rights if ile^^ 
summoned a fellow-member before the ordinary civil 
court of the city instead of submitting the dispute 
to the decision of the consuls of the gilds. It waa 
however a right that the merchants rarely wished.J 
and still less rarely dared, to exercise. For in thi 
first place legal proceedings were far leas expeditioun 
and consequently far more costly in the city than mT 
the gild court. An even more effective reason hnw-S 
ever was the firm determination of the gild to uphold 
its jurisdiction over its own members in commerc'ial 
cases'. Under the severest penalties it forbade i 
members to appeal, in cases where they alone wera.l 
concerned, to Muy court save that of the gild. As a 
last resource the gild did not hesitate to expel 
members who ignored its claims to jurisdiction, and 
to forbid trade or intercourse with them. In the 
same spirit it often compelled foreign merchants as 
soon as they came to reside in the city to swear to 

■ Statute dell' Artt di CalimaUt deW anno 1801 (edited bj 
Filippi), Ti. 0. 38. " Qnia facta mercatoram qui inter eoa ajjuntnr 
convenientias tnictBri possunt coram conaulibna aiiium «Db 
qaibuB resident litigantee quam coram aliis judicibus, provisutn 
est quad imlla penomi da arte KnUixmale poesit vel debeiit axlra 
curiam c<mi\tlum KnUUmale Iraere vel coraifnire aliquam penonam 
qiie teiumtuT lab dicta arte Kallistnale in jndicio in qao tracteietur 
THl (word wanting) qneetio fieret vel moTerelor de niew)anli» 
matuo depoeito vet cambio vel alia re tx mereanlia deicaidente 
BCB FENA a contrafaciente tollenda aubitbio cohbuld>i Eallismale." 
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submit to the jurisdiction of the consuls. Thus, 
while the juriadiction of the gild was in theory only 
concurrent with that of the ordinary civil courts of 
the city, over its own merahera and over foreign 
merchants it was in practice almost exclusive. By 
the loth century its claim to exclusive jurisdiction 
over the .commercial transactions of merchants had 
in many places been acknowledged by the State. 
At Mantua and Bergamo, for example, the city 
magistrates were forbidden under the penalty of 
a heavy fine to interfere in any way with the juris- 
diction of the consuls of the gild'. 

Gradually moreover the gild court acquired 
jurisdiction over non-members. During the course 
of the 14th and 15th century anyone who carried 

' i.ii. HOO. Lo Slottifo diW Unii-eTaith Maggiore dti Mercanti 
Mantova (edited bj Pottioli), cap. 41. " Item statiiimas.,.i;[iiod 
nullut o^kialit aiviUtia Mantnae aut ejus diatrictuB de ceKro 
Bndeat yel prfsumat, aliqitatiter,'ie inlromitlere de iii quae ipectaitl 
pertinent ad juriidietionmi, decisionem, termiiiationem et 
oognitionam diclomm ronsulum. Atteota conoeBBione deoretotum 
et oidinamentorum diatis consulibus indultorutn et attributorum 
negue ipsorum juriidiclloTiem qvoniodolibet intpedire...," 

D. 1429. Statute dtlla Mereanzia di Bretcia (edited hy 
Crottu), cap. 44. "Ordiuatani est quod D. Poteataa Brixioe, prae- 
et futnri, caeterique offioiales uullatenua debeant, eive possint 
impediie consules Mercantine Brixioe neo coram officium, quic 
nt et vaieant jilsta Btfttuta in praeaenti volumine procedere, 
1 nniCQlqne facere, neqne poseint ftliqnaliter intromittere de 
spectautibus et pertinent ibus officio praefatonim D. oonsulum ; 
a teoeaDtur et debeant, ipeia D. consDlibu^ recgaireiitibiis, 
5 aniilium et taTorem pro dicto eoraro officio esercendo tam 

ivitate qaam in diBtrictu DrixUe dace et praestate et 

qnicquid actum fuerit eontra ptaedicta nan valeat neo teneat 
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on trade, whether member of a gild or not, ca 
be regarded from a legal point of view as a merchai 
and was subject to the jurisdiction of the consuls,! 
The gild statutes of Brescia of the year 1313, 
example, only admit the jurisdiction of the conaulsn 
over merchants who had been enrolled as members 
of the gild, while the statutes of 1429 add, "etiam 
illi qui veniunt vel uti faciaut stratas mercantiarum 
cum ipsis mercantiis et negotiationibus'." AbJ 
Florence" the city statutes (1415) expressly r&^ 
cognised the competence of the various gild courta^ 
to deal with complaints against n on -mem hers, 
provided that firstly the defendant did not belong to 
any of the other gilds and was a " civis, comitatinus 
vel deatrictualis florentinus," that is, was a private 
citizen, not a merchant, and secondly that the dispute 
related to a matter pertaining to one of the gildi 
A few yeai's earlier (1393) they had already secured 
legal recognition of their jurisdiction over all thot 
actually engaged in trade or industry, whether thejj 
were members of the gild or not. At Venice aboufl 
the same time there was a dispute between the gild 
and the city authorities as to whether the tranB-| 
actions of bankers with their private customers were 
under the jurisdiction of the gild consuls ; and finalljd 

' U39. St. Mere, of Brescia, cap. 43. In case of doobt m 
the competencs of conaula, the consuls and merchaats n 
settle the qaestioa of corapeteoce : " et si quod dobium oriretar, 
stetiir deolarationi praefatoriun D. consilium cum quattuor ex 
meraatoribuB pnblice utentibus, vel uti facientibue, stratan supra- 
aariptas cum mercimoniis vel negotiationibus." 

^ Lostig, Entuiickelungtieege und Quellen dei HaTtdtUrichti, 
p, 334 and note 2. 
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the question was settled in favour of the gild. 
Everywhere in Italy the jurisdiction of the gild 
court was extending, and by the middle of the 15th 
century it may fairly be regarded as a special court 
for commercial cases'. The development however 
was not in every town complete ; for in some cities 
the gild court stil! retained criminal jurisdiction over 
its own members and cannot consequently be con- 
sidered as a purely commercial court. In many 
towns, on the other hand, it was expressly declared 
that even when only its own members were concerned 
the gild court had merely the right to decide cases 
of a commercial nature. 

Of Italian commercial courts tbe Pisan Curia 
Maris* is especially interesting, as an early example 
of a purely maritime tribunal of far earlier date than 
the more famous Conaulad del Mare of Barcelona, 
while its history shows the opposition that the gild 
courts experienced from the ordinary courts and the 
city magistrates. In the 12th century there were 
Beveral courts in Pisa, the most important of which 
were the " curia legis " and tbe " curia usus." The 
latter had jurisdiction in commercial and maritime 
cases. But just as the gild consuls in other Italian 
towns developed into commercial judges, the consuls 
of the great Sea Gild of Pisa, the " ordo maris," after 
a long and severe struggle obtained sole jurisdiction 
and freedom from the control of other courts in all 

' For tbe extent of jurisdiotion of coDaular courts see Lattoa, 
p. 81 and notes 6, 7, S, and pp. 251—3 with the notes. 

' For Pisan Sea consulate see Sehaube, Cos Conaulat des 
ilttm in Fisa, of which I have made gieat use. 
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cases of a maritime character. It was only gradualn 
that the city recognised their claims to jurisdiction 
In the city statutes of 1233 they were only recoj 
nised as " in loco judicum " and were forbidden t 
decide any cases that came within the Province ( 
the "curia legis." The old jurisdiction of the "curia 
usus " still remained and was in maritime cases cou- 
current with that of the sea coniiuls, whose sentences 
moreover were still subject to appeal. It woul 
seem that it was only with great difficulty that t 
maritime court acquired the right of deciding case 
finally and irrevocably, for the gild found it neoeasa 
to bind its consuls by an oath to do all in 1 
power to procure a law limiting the right of ap 
from its court. In a revision of the city laws (1 
their demand was allowed and the right of appew 
limited, but it was not till sixty years later that a 
decisions of the court were recognised by the republK 
as final and irrevocable. The jurisdiction of th* 
court was extensive, and by the middle of the 
century covered all cases of a maritime natuW 
The consuls were entitled' to take cognisance of s 
disputes relating to freights and consignments, i 
loaus and commercial documents connected witl 
maritime trade, and all questioos of profits, loss 
average and wages, that might arise. Nor are t 
judicial powers of the consuls less extensive 
regarded from the point of view of the persons o> 
whom the consuls were authorised to exercise jurist 
diction. That their jurisdiction extended not onlfi 
over merchants, but also over ship-builders ancU 
' Sohauhe, 32 — 3. Breve ordinie Maria, 2. 
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carpenters, caulkers, sail, and rope-raakeia and oakum 
workers, is not of itself surprising for their connection 
with the shipping iuduatrj is obvious. But the 
inclusion, among the persons subject to the coasular 
jurisdiction, of joiners, chest-makers, painters, 
coopers, pjtters and sadlers, would seem to show that 
the court was not a purely maritime court. In all 
probability, however, it would be erroneous to 
assume that the court exercised jurisdiction over 
these classes of persons in all oases. Only when 
they were involved in disputes of a maritime 
character would they appear before the court of the 
gild. Their inclusion in the list would seem to 
w that, as in other Italian towns, the competence 
of the gild court still partly depended upon the 
profession or trade of the suitors, and that to secure 
jurisdiction in all csises which were actually of a 
maritime character the gild found it advisable to 
procure the iuaertion of such artisans as joiners, 
chest-makers and coopers iu the list of those who by 
virtue of their personal occupation were subject to 
the jurisdiction of the consuls. In the ordinary 
commercial courts as well as in the maritime courts 
the test of the Court's competence became gradually 
and less a personal test, and the nature of the 
dispute became more important. But the process 
was not complete, and at the close of the Middle 
Ages it was necessary in Italian coraraerciai courts 
that one at least of the suitors, most often the 
defendant, must belong by profession to one of the 
trading or industrial classes regarded as personally 
subject to the consular jurisdiction. That the 
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personal test had ceased in practice to be of aon 
importance was not so much because the theory ha/i 
changed as that all classes who were actually" 
engaged in individual or mercantile pursuits were 
gradually recognised as personally within the juris- 
diction of the gild court, and that consequently th^fl 
occupation or profession of the suitors could rareljq 
be raised as an objection to the exercise of th^ 
court's authority. It should also be noticed that any 
objection to the competence of the court should in 
Fisa, as in most other Italian cities, be made at an 
early stage of the proceeding; and objections made 
later, even if otherwise valid, are expressly excluded 
by the statutes'. It is interesting to note that the 
creation of the Pisan "consules maris" and of the 
English Court of Admiralty was probably due to the 
same cause. Schaube has shown for Pisa, and 
Marsden for England, that the creation of a special 
jurisdiction for maritime disputes was in all proba- 
bility due to a desire to keep within due bounds the 
piratical proclivities of English and Pisan sailors. 
Id England the king was obliged to pay large sums 
of money as compensation to foreign merchants 
whose ships had been plundereil by English subjects, 
while at Pisa trade declined and frequent disputes 
arose for the same reason. 

In view of the great importance that the sea 
coasulate acquired in later times, especially in Spain, 
it seems necessary to lay stress upon the fact that 
the Pisan court is of earlier date than any similar 
institution that existed elsewhere. First mentioned 
■ Schaube, 141. 
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in a document of the year 1201 and probably not in 
existence in the preceding year, the Pisan sea consuls 
obtained from the State an acknowledgement of their 
judicial powers, as early as 1233'. For no other 
Italian or Spanish city ia there satisfactory evidence 
that at that date maritime consuls existed with 
judicial functions. In Spain tfae Sea Consulate of 
Valencia is the earliest, but it goes back no further 
than 1283. Sea consuls are indeed found in Genoa 
early in the 13th century (1206), but they possessed 
no powers of jurisdiction: they were custom house 
officials, not judges, and within a hundred years 
their title of sea consuls had changed into the more 
appropriate name of " collectors*." It was long 
thought that earlier instances of the sea consuls 
existed in Amalli and Traui, but the evidence is far 
from conclusive. The maritime code of Amalfi, the 
Latin redaction of which may possibly date from the 
12th century, though the Italian version is as late as 
the end of the 14th or the commencement of the 
15th century, certainly contains references in both 
the Latin and Italian redactions to consuls, but 
nowhere are sea consuls mentioned^. Schaube 
suggests with great probability that the consuls of 
the Latin version are the ship consuls that the 
merchant vessels of the early Middle Ages often 
carried, and that on the other hand it is quite 
possible that the consuls of the Italian version 
espond to the sea consuls of Pisa, as they are 

' Sohaube, 1—6 and 14—15. 

" Sohanbe, 232. 

' Sohaube, 276. Wttgnec, Setrecbt, 62. 
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often ineDt-ioued ia the plural and their judi 
functions, so far as they are mentioned, are of 
maritime character. According to this view, if sea 
consuls did exist in AmaJti, there is no proof of their 
existence earlier than the 14th century. To Trani' 
sea consuls have been assigned as early as the 
middle of the 12ih century, for this is the date given 
for the Trani maritime code in its 16th century 
Italian translation. The Latin original of the code,, 
however, is not extant, and it is possible tliat 
Fardessus sugge.sts the date 1063 is a mistake fc 
1363 : Schaube indeed is inclined to place the codi 
as late as the middle of the 15th century. Thi 
evidence would seem to show that to Pisa beloDj 
the credit of creating an institution that in tha? 
following centuries was to exercise a vast influenco!] 
upon the development of maritime law in Europe, 

The Italian system was not confined to Italy. 
Trading and settled in every part of Europe the 
Italian mercliants carried as far as possible their 
institutions with them to their new abode. Accui 
tomed as they were in Italy to be judged iifej 
commercial cases not by the civil judges but by th( 
consuls of the merchant gUd, they preferred to 
judged when abroad by a fellow-merchant accordinj 
to their own laws. It waa one of the most charaa-^ 
teristic maxims of the municipal laws of medievalt 
times that the citizens residing abroad should. 
whenever possible seek justice before judges of theip' 



1 Schiiube, 277— 9. WaRner, Seerechl, 61. "] 
EatstehnngazeU dee (lateiniBcbeD) OriginaU maea aus Teraobie» I 
denen Qriindeti bozweifelt wei'den." Cf. cote 3 of Wagnec wliar»'l 
SolupiB, CapassD and Fertile bib cited as aoceptiag the date 1363. 
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own nationality. Rarely during the Middle Ages 
would an Italian merchant cite a fellow- citizen before 
a foreign tribunal ; all disputes between citizens of 
the same Italian town were in foreign cities settled 
as a geaerat rule by consuls elected by the merchants 
themselves or appointed direct by the home authori- 
ties'. " All those," declares a Pisan Law of the 12th 
century, "who without our bounds are elected 
captains by the consuls or a public agent, or by the 
merchants residing there when there is no captain 
appointed by the consuls or agent, shall be considered 
" loco judicum." It was by no means necessary that 
the number of merchants resident in the foreign city 
should be large. The Placentiau statutes (c, 1200), 
for example, considered three sufficient. These 
foreign consuls fall into three classes : the " conaulea 
missi," the " consules electi " and the " consules 
hoapites." In many great towns, especially those of 

> Ooldachmidt, 181, n. 143 cites {13th centniy) oat of 
Btatutea oF the consules placitonim of QenoSi, "Laudabo publioe 
iu purlamento quod uullus Janue appellet aliquem vel aliquoa 
JanuenaeH ad estraneuni judicem vel eitraneam cnriam," escept 
" i^uondo JaDue coauulatus fortasse in ee. terra nun esset," aod 
gives Toaaj other references. 

Cf. for Gannany Stadtrecht of Soeat (1130—11.50) cap. 29 in 
Eeutgen, No. 139, p. 141. " Item cooBtitutiim est quod si 
nofltci extra provinoiam inter ae disaenaerint, nou se ad 
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Elasbem Europe, the motst important cities, such as 
Venice, Genoa and Pisa, had obtained the 
of one of the town quarters for their merchants. 
The importance of these settlements may be judged 
from the fact that in the year 1170 no fewer than 
20,000 Venetians left Italy upon the Emperor 
Manuel's invitation to settle in the cities of the 
Byzantine Empire, and that when war broke out 
between Venice and the Eastern Empire in the, 
following year 10,000 Venetians were 
Constantinople alone'. To admiDister justice and, 
exercise a general control in these outlying settl&r, 
ments the Italian city appointed "consules missi.' 
As officials independent of the local sovereign and* 
yet exercising jurisdiction over a permanent and, 
often numerous group of foreign residents, thea 
consuls naturally seriously limited the po' 
authority of the local courts, and they were onl; 
nominated in cases where the Italian city had bei 
able to persuade the local sovereign by treaty tOij 
waive his full rights of jurisdiction. The couauh 
electi differed from the consules missi in that thei 
were elected by the merchants of the colony and 
a rule were to be found in the smaller settlements 
and towns of Western Europe, while the consuli 
missi were only found in large and importaol 
colonies and especially in those situated in the Ei 
It would seem that in the great fairs of Champaj 
the various Italian cities were not only represented' 
for judicial and administrative purposes by consals' 

' Oiesflbieoht, Die Zeil Kaiaer Friedriehi de» Rotiarti i 
pp. 678-9. 
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of their own, but that all the Italian merchants of 
Northern Italy formed a union subject to the juris- 
diction of the " Capitaneua " or consul of the union. 
There are numerous references' to this official, and 
that his authority was considerable is shown by the 
statutes of the CaJimala Gild of Florence. For while 
special consuls of the Florentine gilds in France 
only the right to inflict penalties to the value of 
40 shilhngs, they were instructed to execute the 
judgments of the " Capitano de' Lombardi," whose 
power to inflict penalties of unlimited amount is 
expressly recognised. Outside France however there 
are no traces of a union of the Italian cities for 
judicial purposes, and the " Captain of the Lombards " 
in the Champagne fairs seems to be the only judge 
recognised in common by the independent cities of 
Italy during the Middle Ages. In the Italian 
consular system lies the origin of the commercial 
consul of modern times ; and the consules missi, in 
particular, form an interesting parallel with the 
modem European consuls in the Turkish Empire 
and the far East. Both exercise jurisdiction over 
their compatriots, both are appointed by the home 

1 OoldBchmidt, 196— 1!)S, Stat. Golimnlae (Florence 1301), 
Lb, ir. rubiiu S. " CoDsnles Fiaocie (i.;. tlie Florentine consuls 
in France) habesnt potentatem reddendi jura et cof^naecendi de 
oauBia nsiiue ad libr. x. turnenses. Item habeant potestatem 
itnptiDendi usque od s. xl. cuique et quotieus volueriut pro eornm 
ofStio el ipsam penam aufcrre. Vemm ei quod preoeptnm fecerint 
aiicni de valuntaCe consuliim sociftatia lombaTdoraia tnuo possinl 
imponere et toilers penam et penaa usque ad libr. 50 et pliu eorain 
arbitTio." In the Italian redaotion of the StatuCea of 1332, Lb. i. 
rubric 11, tlia phrase is "di Tolunt4 del capitano de' Lombardi." 
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government and both owe their judicial powers to 
special agreement between the two countries. 

The "consul hospea'," on the other hand, finds his 
historical counterpart in the Greek "proxenos." Like 
the Greek official the " consul hospes " was a citizen 
of the state in which the merchants under hia pro- 
tection resided, and hia tenure of office, like that of 
the "proxenos," was permanent and not for a limited 
time as was that of all other Italian consuls. There 
is however one essential point of difference between 
the Greek and the medieval official. The " consul 
hospes " was not only the protector of the merchants 
of the city which nominated him, he was also their 
judge, while the "proxenos" of ancient Greece had 
no judicial powers. "The proxeuoa," says Schaube, 
" was the patron of his prot^g^s before ail the 
authorities and before the tribunal ; the consul 
hospes is himself the judge of those who have been 
recommended to him; the town which nominates 
him confers upon him the jurisdiction; the town 
in which he exercises his functions authorises their 
exercise within its territory in recognition of the 
principle of personal law and also because the judge 
depends upon the town itself in his capacity as citizen, 
and as such is in a relation of close subordination to the 
local government." In all probability, as Morel has 
pointed out, the consul hospes furthered in no small 
measure the adoption by other countries of the 
principles of Italian commercial law. As citizen of 

' V. Morel, Lei Jnridictioni Commercialei nn Moijea Age, Hi — 88. 
Schaube, La prtaSnie aw Moyea Age. BeTue du droit inter- 
national et ie legislation oomparge, 1SH6. 
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the one country and judge of the merchanta of the 
other he served as a link that connected the legal 
ayatetn of both. 

Almost everywhere the development of eom- 
mercisl tribunals in Italy followed the same line of 
progress, and it would seem that in t.hat development 
the two main factors were the spirit of liberty and 
the identity of the interests of the city with the 
interests of commerce. In commerce the Italian 
cities of the Middle Ages lived and moved and had 
their being. Almost every citizen was an artizan 
or merchant and almost every merchant or artizan 
was a citizen. The rights and privileges uf self- 
government in mnnicipal matters taught the citizen 
to aspire to aelf-governraent in his capacity as 
merchant and trained him to exercise those rights 
wisely when once they had been granted, while the 
identity of the interests of commerce with the 
prosperity of the city encouraged the city authorities 
to grant a considerable latitude of self-government 
and of judicial functions to the merchants and 
artisans who formed the mainstay of the State. 
Strikingly is the spirit of liberty evident in the free 
combination of the merchanta in the merchant gild 
and in their willing submission to the jurisdiction 
of the consuls and their avoidance of the city courts. 
Through the loyalty nl' the merchant to the head of hia 
gild was slowly evolved the merchant judge, whose 
authoi-ity the State had finally only to confirm, not 
to create. 

In the history of the Spanish courts of commerce 
the chief point of interest is the rise of maritime 
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courts of the type of the Pisan sea consulate. In. 
Spain, the sea consuls were, as in Pisa, maritime' 
judges with full powers of jurisdiction over all 
maritime disputes. A.t Barcelona there was a curious 
reversal of the process of development that took 
place at Pisa, where from the " Curia Usua " — a 
court with jurisdiction both for maritime and ordinary 
commercial disputes — were gradually wrested all' 
maritime cases, which were transferred to the con- 
eulate of the sea. The Barcelona consulate, on the, 
other hand, originally created as a purely maritii 
court, finally developed into a court which tool 
cognisance of all commercial cases of wbatevi 
nature. 

As similar courts of a later date than the Pisan 
consulate the Spanish maritime courts naturally 
suggest the theory that they were founded in direct 
imitation of the Pisan institution. Tliere is much,' 
that supports the theory. It was in the Aragoues 
kingdom that the sea consulate in Spain first arose, 
and the commercial connection between Aragon 
Pisa was permanent and close. As early as 1233i 
James I. of Aragon granted trading privileges in tl 
Balearic Islands to Pisan merchants; and a few 
later (1256) he granted permission to the Pisaus iai 
every part of his kingdom to elect consuls and bes 
judged according to their own law in all cases, eveu'i 
those of bloodshed. About the same time (1278>,| 
the Catalonians had their consuls and rectors 
Pisa, and the king of Aragon declared (1284) it wi 
hia intention "always to honour the Pisans as they' 
have ever been honoured by our predecessors,"' 
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Schaube', ^fao has gathered and marshalled all 
the available evidence, holds that the dose com- 
mercial connection between Pisa aud the Aragonese 
kingdom and the striking similarity that existed 
between the sea consulate in the two States justifies 
the belief that there was in Spain direct imitation 
of the Pisan court. On the other hand Goldschmidt, 
whose opinion is of the greatest weight, does not 
consider tbe theory proved, though he lays stress 
repeatedly on the influence of Pisan upon Spanish 
maritime law. The evidence however adduced by 
Schaube is so strong that his theory may be regarded 
as in the highest degree probable. 

It is for Valencia, at the time already part of 
the Aragouese kingdom, that there is the earliest 
evidence of the existence of a sea consulate. Its 
creation (1283) was due to royal charter. Every 
year two consuls were to be elected by the " probi 
homines maris" and confirmed by the king. Just 
as at Pisa the consuls were elected by the sea 
gild, they were in Valencia elected by the "good 
men of the sea," and iu Valencia as in Pisa the 
consuls were laymen, skilled "in the art and usage 
of the sea." But while in the Italian city the sea 
consuls also possessed administrative functions, in 
Valencia their powers were solely judicial. Tiie law 
that they administered was the customary law of 
Barcelona. "They shall decide," runs a clause of 
the charter, "contracts and disputes between men 
of the sea and merchants, which are to be decided 
according to the custom of the sea as it was woot 

> SeliBube, Dai Coniulat dei Merrfi in PUa. 239.-241. 
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to be done at Barcelona." In the following year 
(1284) a judge of appeal was created whose nomina- 
tion the king reserved to himself. The kinj^ however 
only once exercised his right of nomination, and the 
election of the jndge of appeal lay, as did that of the 
consuls, in the hands of the "navigators, masters and 
mariners." The jurisdiction of the court was exten- 
sive. "The consuls," declare the regulatioQS of the 
court (1336 — 43)', "determine all questions which 
concern freight, damage to cargo laden on board ship, 
mariners' wages, partnerships in shipbuilding, sales 
of ships, jettison, commissions entrusted to masters 
or to mariners, debts contracted by the tnaster who 
has borrowed money for the wants or necessities of 
his vessel, promises made fey a master to a merchant, 
or by a merchant to a master, goods found on the 
open sea or on the beach, the fitting out of ships, 
galleys, or other vessels, and generally all other con- 
tracts which are set forth in the customs of the sea." 
"The consuls of the aea have all ordinary jurisdiction 
over all the contracts which have to be determined 
according to the custom and usage of the sea, and 
which are declared, stated and specified in ,the 
customs of the sea." Perhaps the most interesting 
feature of the Valencian court was the influence 
exercised by the mariners and merchants upon the 
jurisdiction of the court and the law administered by 
the consuls. This influence was not merely due to 
the fact that the consuls were themselves merchants 
or mariners elected in open assembly by the seamen 
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and merchants of the town. In oases where there 
were reasonable grountJa for suspecting the im- 
partiality of the consul or the judge of appeal, the 
regulations provided that a prudhonime of the sea 
gild should be associated with them, and in the aame 
spirit the consuls were ordered to take counsel with 
the prudhommes of the mercbaDts and of the sea, 
should any doubt arise as to what the law on any 
point really was. "When one of the consuls, or both, 
in any matter are objected to as suspected by either 
of the parties who proceed before them and the 
reasons of the suspicion are apparent, they have to 
associate with them a prudhoinme of the gild of 
navigators, if one only of the consuls is objected to, 
and if both are objected to, they have to associate 
with them two prudhommes of the gild of navigators 
who are not suspected by the parties. And together 
with these they conduct the proceedings and give 
sentence in the matter." "The judge in the same 
way, if he is objected to on suspicion, has to associate 
with him a prudhomme of the sea gild who is not 
suspected by either party." "The sentences which 
are given by the said consuls and judge are given 
according to the written customs of the sea and in 
accordauce with what is declared in the different 
chapters of them. And there where the customs and 
chapters are not sufficient, they give them upon 
consultation with the prudhommes of the merchants 
and of the sea, that is, always according to the 
majority of the voices in council, regard being had 
to the persons who give their advice." It was not 
however only in cases of doubt or of suspected 
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partiality on the part of the consuls that the prud- 
hommes of the sea or merchant gild were coDsulted, I 
In every case the opinion of the prudhommea was 1 
taken. If a sentence was to be given "upon i 
demand in writing," the " consuls with their scribt 
proceed to the prudhorames of the merchants an( 
cause to be read before them the pleadings and J 
proceedings in the matters and take thereupon the 1 
advice of the said piudhommes of the merchants. 
Afterwards they take counsel of the prudhommea 
of the sea... and sometimes they consult the prud- 
hommea of the sea in the first place as it is moafcj 
convenient to them. And if the advice of the two<l 
bodies is in accoi-dance, they give sentence in the! 
matt-er. And if their advice is not in accordance... 
they may confer together; and in case the prud— | 
hommes of the sea do not agree with the prudhommea 
of the merchants, or will not confer with them, the ' 
consuls may give their sentence according to the | 
advice of the prudhommes of the sea, for contracts i 
are to be determined according to the advice of the | 
latter and not according to the advice of the prud- 
hommes of the merchants, if they do not wish s 
Similarly in cases of appeal the judge takes"coun9el 
upon the pleadings of the appeal both with the 
prudhommes of the merchants and the prudhom 
of the sea; not with those who have given their i 
advice on the principal pleadings, but with others , 
in the manner above declared." Evidently maritime 
law in Valencia, and probably also in Barcelona from i 
whence Valencia originally took its law, had by the 
middle of the fourteenth century become to a large 
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extent a wrttteo law'; but in the ioterpretation of 
that written law and in the judicial recognition of 
old usages or new unwritten customs, the judges were 
bound to take the advice of the mevchants and 
seamen of the port, and the influence that Keamen 
and merchants so exerciBed upon the development of 
the law it is hard to overestimate. 

The procedure of the court at first allowed of 
long delays, but a royal ordinance of the year 1336 
ordering the consuis to adminiater apeedy justice was 
shortly followed by " the judicial order of the courts 
of the consuls of the sea " which established a 
summary procedure similar to that already adopted 
in the gild courts of Italy^. "The consuls," the 
regulation declares, " under charter of our lord the 
king have power to hear the plaints and (juestiona 
which are brought before them and to determine 
them duly, briefly and summarily and forthwith, 
without the noise or formality of a judgment, sola 
facti veritate attfinta, that is to say, looking solely to 
the truth of the facts, according as has been accus- 
tomed to be done after the usage and custom of the 
sea." Tbe summary procedure of the Valencian 
court was adopted by the consular courts that later 
on arose in other parts of the Aragonese kingdom, 
and also by the English Admiralty Courts^ The 
importance of the regulations of the Valencian court 
and the influence they exercised upon the constitu- 
tion and procedure of late Spanish courts is shown 

' Wagner, Seerecht, 57—59, 

' Scbanbe, up, cit. 245, regulations, c. 36. 

' Blatk Book of Admiralty . Editor's note. 
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by the fact that they were placed as an introduction 
at the commencement of the famous Barcelona code 
of maritime law and that they were applied to the 
later cotiaular courts of Spain. 

From Valencia the sea consulate of Majorca took 
its form and constitution, for in the year 1343 Peter 
the Fourth of Aragon by a charter, the text of which 
is found in a printed collection of Perpignau charters, 
authorised the consuls of Majorca^ to conform to the 
Valencian "judicial order." In the charter it was 
expressly stated that " the men of the sea shall 
assemble every year and elect a consul and judge 
from among (de) the men of the sea gild who shall 
determine and decide all cases which arise from 
maritime transactions." As in Pisa, the jurisdiction 
of the gild court met with strong opposition. The 
town government overrode the royal charter and, 
claiming the right to appoint the consuls and judge 
of appeal, appointed men who were not connected 
with maritime pursuits. The ting seems to have 
sided at first with the municipal authorities and to 
have appointed for life the town clerk as scribe to 
the consuls. The gild protested and the king gave ■ 
way, declaring that it was not his intention to act I 
contrary to the chai-I.er of 1343. 

Only a few years after the institution of tha I 
consulate at Majorca a royal charter granted to the | 
sea consuls of Barcelona the rights of jurisdiction | 
that the consuls in the former place possessed. The I 
charter did not create sea consuls at Barcelona, f 
they existed before and perhaps long before the date 1 
' PardeBsas, ColUeiion de Lois Mariiimea, v. 335. Schanba, 2i8. 
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when the charter (13i7) was granted, though the 
earliest certain reference to sea consuls in Barcelona 
goes no further than 1302, and it is doubtful whether 
they at that time possessed judicial powers. One 
important difference the charter established between 
the consulate at Barceloua and the consulate of 
Majorca or Valencia. In the latter the election of 
consuls and judge was in the hands of the sea gild, 
while at Barcelona their election was entrusted to 
the town autliorities. The consuls were however 
brought into close touch with the merchants and 
len of the town hy a royal ordinance (1394) which 
conferred on the consuls the right' to summon 
assemblies of the merchants and consuls with them 

matters of commercial interest ; at the same time 
an elective committee of from ten to twenty 
merchants was created and the committee and 
consuls were entni sled with administrative functions; 
" procurandi manutenendi et defendendi ubique 
artera mercantiiem." A few years later (1401) a most 
important change took place. The consulate ceased 
to be a purely maritime tribunal and was granted by 
lyal charter jurisdiction in "all civil cases arising out 
of mercantile transactions whether by land or by sea." 
n Pisa, it was with difficulty that the Barcelona 
court made good its claim to pronounce final 
irrevocable sentences; and in 1405, for example, the 
freedom of the consulate from the control of royal 
courts was seriously endangered. 

Appeals were allowed in cases of " restitutio in 
integrum," and delay or denial of justice through the 
' Scbaube. 253. 
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malice or negligence of the judges. Though 
serious blow to the power of the conaula, who hada 
urged that in cases that came within their jurisdiction I 
no royal official could in any way interfere, the J 
change was not permanent and a royal charter four ' 
years later recognised the claims of the consuls'. 

Gradually the eea consulate was established in 
the chief commercial towns of Spain, and by the 
middle of the 17th century it existed in Tortosa, 
Burgos, Bilbao, Seville and Madrid. Nor was the 
influence of the establishmentof the sea consulate as 
a recognised institution in the Aragouese kingdom 
confined to Spain alone. It exerc^ed a great 
influence in Sicily, Italy and France. At the close 
of the 13th century, when the royal bouse of AragoaJ 
obtained possession of Sicily and Southern Italy, the J 
consulate, perhaps owing to Pisan influence, waaM 
already established in Messina, but under the uewl 
dynasty the powers and jurisdiction of the sea conaulsl 
at Messina increased". They acquired by thej 
commencement of the 14th century the right i 
nominate the consuls in foreign cities of all the towm 
of Sicily and, as at Barcelona, they finally obtained! 
by royal charter (1450) jurisdiction over commereialj 
caaea of whatever nature. In all probability thisj 
change was due to the influence of the development* 
that the sea consulate had undergone in Aragon, | 
Similarly the political union of Southern Italy with I 
Spain was followed by the almost universal establish- J 
ment of the sea consulate in the porta of the kingdom on 
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Naples. For France Perpignan, the capital of the 
county of Roussillon, served as the starting point of 
Spanish influence upon the creation and conatitution 
of the sea consulate'. As early as 1388 King John 
of Aragon "granted to the town of Perpiguan the 
right to have a sea consulate of the form regulated 
by the charter for Barcelona." " The Perpignan 
charter," says Pardessus," conferred upon the town 
the right to establish the consulate and authorised 
' the magistrate to follow the rules relating to 
I competence and procedure traced in the series of 42 
articles in use at Valencia." Upon the acquisition of 
Eouasiilon hy Louis XI. the judicial powers of the 
sea consuls of Montpelier, who " until then as simple 
aediles and subordinate administrative officials had 
been simply charged with the maintenance and super- 
intendence of the canal and port," were reorganised 
upon the model of the sea consulate of Perpignan. 
The royal ordinance (1463) assigned to the consuls 
i maritime cases arising in Montpelier, Argues- Mortes, 
1 Agde and the surrounding district and gave them 
I power "de cognoistre des debats, tout ainsi et en la 
e forme et maniere que font et ont accoutum^ de 
I fiiire au consulat de mer de la vilie de Perpiguan." In 
Ithecourseofacentury sea consulates were established 
fat ToulouBe(1549), Palis (1563) and Marseilles (1565). 
f It would seem that while the sea consulate as a 
I maritime court first arose in Pisa, the diffusion of the 
I institution throughout Southern and Western Europe 
was due to its general establishment in Aragon and 

' PardesBns, m pp. 331, 332, 235. 
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to the territorial acquisitions and losses of the. 
Aragoneae royal house in Southern Europe. 

Long before the introduction of the sea consulate, 
"by imitation of the Spanish consulate at Perpignan, 
commercial courts existed in France', At Marseilles 
consuls and judges of appeal for commercial cases 
■were elected as early as 1162 and their functions 
were solely judicial. The consuls at Narbonne, on 
the other hand, though elective and possessed of 
judicial powers, can hardly be called c 
judges in the strict sense of the term, as in addition 
to important administrative duties they had juris- 
diction in criminal and civil as well as purely ' 
commercial cases. They occupied, in fact, much the 
same position as did the Italian town consuls before 
the rise of the consules mercatorum as commercial 
judges. By some writers the "parloir aux bourgeois' 
has been regarded as a commercial court, but its 
claim to that title is doubtful. It was the court 
of the "Marchands de I'eau" of Paris. To this gild 
of merchants Philip Augustus had granted rights trf, 
sovereignty over the course of the Seine. Terri- 
torial rights and rights of jurisdiction were inseparable 
during the early Middle Ages, and the grant impHed 
both the power to make regulations for the trade 
and navigation of the river, and the power to enforce 
those regulations and punish their infraction. To 
this duty the " parloir " in the main confined itself 
and of the numerous decisions of the court which 
have been preserved the great majority refer to 

' Moiel, Les J-uridictioni Commenialee au Moyen Age, 13S — 7. i 
' Op. cit., 144—7. 
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breaches of the privileges of the gild, and it is but 

■very rarely that it determines commercial disputes 
between individual merchants. It was, as Morel has 
remarked, only incidentally a commercial court, and 
its sole importance lies in the fact that as a court 
composed of judges who were merchants and elected 
by merchants it may have prepared the way for the 
creation in the IGth century of the consular judges 
of Paris, the prototypes of the commercial judges of 
France from the 16th century to the present time. 

Among the commercial tribunals of France the 
courts of the great fairs of Champagne' were until 
the 15th century the most important. The earliest 
evidence for the existence of "custodes nundinarura" 
at these fairs dates from the year 1174. The 
method of appointment of the guardians of the fair 
"before the reunion of Champagne and Brie with 
the French crown is doubtful, but at the commence- 
ment of the 14th century they were appointed by 
the great council of the realm." Originally there 
■were three of these judges, but later the number was 
reduced to two and finally (1360), as the fairs 
declined in importance, to one. Though as judges 
in the greatest fairs of Europe they were mainly 
occupied in deciding commercial cases, their powers 
of jurisdiction were not of a purely commercial 
order. For while on the one hand they had only 
jurisdiction over merchants and persons frequenting 
the fairs, and those who wronged merchants on their 

' Morel, LesJuridietioni CommeTeiaUa au iloyen Age, pp. liS^ 
166. Hnvelia, Droit da Marchis, 2*4—258, 390—396, 474—479 
«Iq. Bourquelot, ^tudii lur les Foirei de Champagne. 
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way to and from the fairs, on the other hand thej 
possessed so far as these persona were concerned 
criminal and unhmited civil jurisdiction. The pro-' 
cedure was summary, and appeal lay in the first 
instance to the "Grands Jours" of Troyes and finally 
to the Parliament of Paris. By the close of the 
Middle Ages the Champagne fair, and consequently 
the fair courts, had lost all importance and during 
the course of the 17th century it finally disappe; 
At Lyons' the fair court developed into a permaneaj 
court of commerce. Already in existence in tl 
14th century the Lyons fair was in 1436 placed 
judicial purposes under the authority of the ro 
seneschal of Lyons, who, as conservator of the fa 
"had power, authority and commission to judge 
determine without long process or figure of pleadii 
all the disputes which might arise between our 
officials and the merchants frequenting the fairs in 
time of fairs." As in Champagne the nomination of; 
the judge was in the hands of the central authority. 
Twenty years later the office of "conservator" of the 
fair was separated from that of seneschal, but the' 
nomination still remained in the hands of the king,' 
and it was not till 1655 after many attempts that 
the consulate of the town obtained a share in the 
nomination of the judges of the "conservation." 
The number of judges was in that year fi^ed by' 
royal ordinance at eleven: the provost of th& 
merchants and the four echevins were members of i 
the tribunal ex oSicio; of the remaining six judges two 
were nominated by the king, four by the consulate^ 
' Morel, 160—186. Hnvelin, Drait dea MarcMi. 
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from among the merchants or ex-conauls. During 
the 16tb century the Lyons court ceased to be 
merely a fair courts and a royal letter of 1602 recog- 
nises the jurisdiction of the court "tant en foirea 
que hors fuires." The attempts of the merchants of 
Lyons during the 16th century to secure the crea- 
tion of elective merchant, judges is a characteristic 
feature of the later development of commercial 
events in France'. Such judges were created by 
royal ordinance in 1549 at Toulouse and in 1563 at 
Paris. The Parisian judges had jurisdiction in "tous 
proces ou diff^rens mQs entre marchands pour fait de 
marchandise seulement" and were elected in indirect 
fiishion by the merchants. Within a year elective 
merchant judges were established at Nantes, Bor- 
deaux, Poitiers and Tours. The institution became 
general and, though modified in points of detail, 
remains in its broad features unchanged in Modem 
France. 

In Germany* commercial courts rose later than 
in Italy or France. The chief cause of the rise of 
courts solely for commercial cases was the need of a 
prompt justice that the civil law of France and Italy, 
which was based mainly upon Roman Law, did not 
provide. In Germany however, before the reception 
of Roman Law, the proceedings were mainly oral and 
offered little opportunity for long delays^ It is pro- 
aly for this reason that in the inland towns of 

' Morel, 188—205. 

' auberflohmidt, Die Entstekung des deutgcken Hundelfferichti, 
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Germany no special commercial courts arose during 
the Middle Ages. But tbe general reception in 
Germany of the Roman Law during the course oE 

the 14th andlSth centuries made justice less prompt, 
and the merchants began to demand the creation of 
special courts. The 15th century saw the rise of 
maritime courts in the chief towns of the Baltic. At 
Frankfort the merchants began voluntarily to take 
their disputes to a court of arbitration which had all 
the characteristics of a commercial court of justice. 
There was a definite summary procedure and ia 
cases of doubt the arbitrators consulted previous 
decisions which were carefully recorded and re- 
garded as authoritative in commercial matters'. At 
Regenaburg the merchants seem to have adopted 
another expedient to avoid the delays to which the' 
Roman process gave rise. During the Middle Ages 
the German merchants in their journeys from city 
to city were governed and judged by a hanse-reeve. 
There is evidence that the Regenaburg merchants 
possessed such officials as early as the 12th century. 
Their name suggests that they were similar to the 
Italian gild consuls, but there is a great differenca 
between the two. There is no evidence to show, 
that the hanse-reeve was, like the Italian consul, as. 
a general rule elected by the merchants', and he 
no powers of jurisdiction within his native i 

■ Morel, 107—8. 

> Morel, 121. 

* EeatgeD, Urkundai, p. 19B. BegeDsburg StaAtrecht, c. 12 
(a.d. 1230), "Item civea potestatem bubebant elegendi haus- 
gTBvium qui dispoaat et ordinet extra, civitatem et Don in 
lantum que respicimit aegatia nuDdiuarum," cf. Morel, 108. 
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During the 15th century however the Regensburg 
hanse-reeve began to exercise jurisdiction in com- 
merciai eases witliin the bounds of the city itself. 
Eepeatedly the schultheiss of the town complaina 
that the inhabitants declare that disputes are of a 
mercantile character "in order that they may be 
judged before the lianae court." Von Freyberg 
includes the court of the hanse-reeve among the 
insburg tribunals and states that it had juris- 
diction in commercial cases, of which he especially 
mentions partnership'. As the hanse-reeve was in 
jnsburg an elective official, his court was of the 
same pattern as the consular courts of Italy or 
Marseilles. It was not, however, till the commence- 
ment of the 16th century that a commercial court 
of this type was recognised by the Emperor. In a 
charter granted to the town of Nuremberg* in 1508 
the Emperor declared that merchants were the 
persons best fitted to decide mercantile disputes, and 
authorised the creation of a number of merchant 
judges. 

The Nuremberg charter however eeema, so far as 
the appointment of merchant judges was concerned, 
to have been observed for only a short time. But 
in the following century a commercial court was 

kblished (1682) at Leipzig in which the judges 
were partly laymen and partly jurists, and which 
served as a model for the later courts of Germany. 
As in France, the tendency was in favour of lay 
judges, and in both Germany and France the com- 
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mercial courts have retained in their main feature*] 
the form and constitution that they assumed durinj 
the 15th and 16th centuries. The commercial 
judges of modern France are still merchants elected 
for thepurpoae, and the modern commercial courts of 
Germany consist, as did the Leipzig court of 1682, 
of merchants and of jurists. Italy alone of the three 
countries has broken completely with the traditions 
of the past. During the Middle Ages the Italian., 
commercial judges were merchants who b 
had jurists associated with them ; from the close oJ 
the Middle Ages down to the 19th century tin 
system of commercial courts composed not of mer- 
chants alone, but of merchants and jurists together, 
gradually became the rule and was but the naturalj 
development of the Italian medieval courts, 
the recent abolition in Italy of separate commercial 
courts and the transfer of their jurisdiction to the 
ordinary courts of common law mark a new de- 
parture in the history of the commercial juriapm- 
dence of Italy. 

In England as on the continent there were! 
during the Middle Ages numerous local maritime and' 
fair courts; and, when for financial purposes the bulk, 
of the foreign trade of the country was in the 14th' 
century compelled to pass through a few important 
towns, special courts were created in these staple 
towns to administer the Law Merchant. A mayor 
and two constables were chosen annually to hold the 
court of the staple, which had jurisdiction in all 
pleas concerning debts, covenant and trespass. Aa 
with the judges were associated two merchants' 
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chosen respectively from among the merchants who 
came from the North and those who came from the 
South, the court evidently constituted a lay tribunal 
similar to the maritime courts of Spain and the 
later commercial courts of France. 

Appeals lay from the staple courts to the 
Chancellor and Council, just as in the contemporary 
fair courts of Champagne appeal could be made to 
the Parliament of Paris. It would seem that the 
association of merchants with the commercial judges 
was in Eugland a recognised institution during the 
Middle Ages. In the maritime court of Padstow 
a case reported for the year 1383 shows that the 
trial took place before the mayor and burgesses 
assisted by a jury of mariners and merchants'. In 
fair courts the merchants declared the law. The 
records of St Ives Fair (1275) refer to one of the 
decisions aa " the judgment of the court and of the 
merchants"; and a tew years later in the same court 
a case is respited " until it shall be more thoroughly 
discussed by the merchantsV The evidence of the 
14th century Bristol truatise on this point is most 
explicit. "In every 'curia mercati,'" it declares, 
" all judgments are to be given by the merchants of 
that court and not by the mayor or seneschal. If 
the mayor or seneschal should presume to give the 
judgments, the person aggrieved should have remedy 



' Maraden, SeUet Pleai of Admiralty, vol. i. Introdaotion 
p. i3. 

' Moitland, Seltct FUm in Manorial Court), p. 137 (1291 ij>.) 
and p. 147 (X37S i.e.) ; v. Appsndix Nofl. 1 and 3. 
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against them as ' contrary to law and custom and 
the Law Merchant'.'" 

Fair and Market and Staple courts were all 
local courts, but during the 14th century the expan- 
fiioQ of English trade and the necessity of checking 
piracy led to the creation of royal maritime courts 
under the authority of the Admirala of the Fleets 
The earliest instance in England of the use of the title 
of admiral dates from the year 1300 when Gervase' 
Ahelard is mentioned as admiral of the fleet of the: 
Cinque ports, but for half a century there is no 
evidence that an admiral's court existed with judicial 
powers over non-members of the fleet. In 1357 
however there is a reference to a judicial decision of, 
the admiral in a prize case ; and three years later 
captain of the fleet is appointed with full judicij 
powers "querelas omnium et singnlorura armat 
praedictae audiendi et delinquentea incarceran< 
castigandi et puniendi et plenam justitiam ac omi 
alia et singula quae ad huiusmodi capitaneui 
ductorem pertinent et pro bono regimine hominui 
praedictoriim necessaria fuerint faciendi prout de jui 
et secundum legem maritimam fuerit faciendum' 
A few months later, upon the appointment of a singh 

' Chapterl2,p.70inLf(Hefli!dBooJ;D/Bmeof. The ■■fluitoci*1 
of the coiBinercial oourta ata according to the treatise, o. liM 
(p. 71): "omneB illi qai feoffati aunt et reaidentea infra limiteal 
civitatum, feriamm, portuum, bntgorum et villarui 
riarum, et eciam omiieB meroatores qui ex coniueiudine feiias lllaal 
seu mercata yisitatit, et illi quorum nomina in papiro aunt msrcafti 
niai sint olerici vel clericali statu utentea, Comites, BaroDe«,!j 
Baioneti, vel milites." 

' Marsdeo, S. Pleas of AdmiraUij, IntroduGtion, p. 42. 
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admiral to command the whole English fleet, a royal 
patent was issued authorising the admiral to appoint 
a deputy and "giving to him full power. ..of hearing 
plaints of all and singular the matters that touch 
the office of the admiral and of taking cognisance 
of maritime causes and of doing justice and of' 
correcting and punishing offences and of imprisoning 
and of setting at liberty prisoners who ought to 
set at liberty, and of doing all other things that 
appertain to the office of admiral as they ought to 
be done of right and according to the law maritime'. 
The jurisdiction of the Court of Admiralty aa 
established by the admiral's patent was vague and 
gave the court full scope to extend its power. 
Complaints were made by the local courts of the 
encroachments of the Court upon their jurisdiction. 
"Because," declares a statute' of 1390, "great and 
common clamour and plaint have often been made 
before this time and still are made that the admirals 
and their deputies hold their sessions in divers 
places within the realm, both within franchise and 
without, taking to themselves greater power than 
belongs to their ofGce, to the prejudice of our Lord 
the king and of the common law of the realm aud to 
the great damage of divers franchises, it is granted 
that the admirals and their deputies shall not in 
future meddle with anything done within the 
kingdom, but only with anything done upon the sea 
as was the custom in the time of the noble King 
Edward III." This act does not seem to have been 

1 Maraden, S. Pleaa af Admiralty, Introdootion, p. 43. 
' Black Book of Admiralty, i. 412. 



76 THE COURTS OF THE LAW MERCHANT 



found sufficient to restraio the encroach men te of thi 
admiralty, for two years later the limits of its juris- 
diction were more carefully defined. "It is declared, 
ordained and determined," runs the statute, " that of 
all contracts pleas and plaints and of all other things 
done and arising within the body of counties as well 
by water as by land and also of wreck of the sea, the 
court of the admiral shall have no cognisance, power.' 
or jurisdiction; but that all such contracts, pleas and 
plaints and all other things rising within the bodies of I 
counties as well by land as by sea as aforesaid and, 
also wreck of the sea shall be tried, determined and 
discussed and remedied by the laws of the land and 
not before the admiral nor his lieutenant in any 
way : nevertheless of the death of a man and of 
a mayhem done in great ships being and hovering 
in the main stream of great rivers, only beneath the 
bridges of the same rivers near the sea and in no^ 
other places of the same rivers the admiral shall, 
have cognisance'." Shortly after the accession of 
Henry IV. a remedy was provided for those who hf 
been sued, contrary to the terms of the statute 
Richard II., in the Court of Admiralty, enabling 
them to recover double damages in the ordinary 
courts from the plaintiff, who was moreover liable to a 
fine of £10. The common law courts issued fretjuent 
writs of prohibition based upon the statute of 1392 
and checked encroachments on the part of the 
admiral's jurisdiction. At first the admiralty adopted 
the system of trial by jury, which was still in 

1 Black Bool of Admiralty, i, 413, iU. 
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the middle of the 15th century'. By the middle 
of the 16th century however the jury system had 
been replaced by trial by witnesses. The procedure 
and the law administered were largely based upon 
the Roman civil law. The towns of Bristol, Bridg- 
water, Exeter, Barnstaple and Wells complain as 
early as the reign of Richard II. " of the delays of 
the law civil," and in the 15th century "articles of 
the lieutenant general of the high admiral" it was 
provided that the judges " should only mix the law 
civil with the law maritime there where it may 
be equitable." The activity of the court increased 
under the Tudors, but during the 17th century a 
determined attack was made upon its jurisdiction 
by the common law courts. The attack was in the 
main successful, and most of the civil jurisdiction 
of the Admiralty courts was usurped by the courts 
of common law, and not recovered till the 19th 
century. 

It was not only at the expense of the Admiralty 
that the common law courts extended their juris- 
diction. During the 15th century the merchant 
gilda in England lost much of their importance ; 
and though a few fair courts still contiuued and the 
courts of some of the larger cities retained their 
jurisdiction, the common law courts began to occupy 
themselves with commercial eases of every kind. 
During the 17th century the decisions of Lord Holt 
and Lord Mansfield introduced into English common 
law most of the customs and usages of English 

' MacBdeu, S. P. o/ A., Introduction, 64. Black Book of 
Admiralty, vol. i. p. 267. 
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merchants, and the Law Merchant became aa integral 1 
part of the common law of the realm, and the 
common law courts practically the only courts where I 
commercial cases were decided. While France and J 
Germany still adhere to the medieval system of^ 
separate commercial courts entirely or partly com- 
posed of lay judges, England had by the 17th I 
century already begun to transfer the juriadiction. I 
over commercial cases to the ordinary law courta,! 
and by the 18th century the process was practically! 
complete. But to the local commercial courts of^ 
the Middle Ages and to their merchant judges 
Western Europe owes a great debt. Out of their 
own needs the medieval merchants created their 
own courts and in those courts evolved, expanded 
and systematized a body of commercial law, speedy, 
equitable and flexible, which forms the basis of the 
commercial rules of modern times. 



CHAPTER IV. 



I 



The merchant was duriug the two or three 
centuries that followed the rise of the Law Merchant 
almost invariably a member of a gild which early 
acquired a monopoly of trade for its members. In 
England such clauses as " We grant a gild merchant 
with a hanse and other customs belonging to the 
gild 80 that no one who is not of the gild may mer- 
chandise in the said town except with the consent 
of the burgeaaes" are found in practically all the 
Merchant gild charters from the 13th century on- 
ward. Though in most of the countries of the con- 
tinent the gild did not exercise the influence upon the 
government of the town that it often exercised in 
England, nearly everywhere the gild existed and 
secured for its members, in early times at any rate, a 
practical monopoly of trade. It would be wrong indeed 
to assert that even during the early period of the gild 
system all who were actually engaged in trade 
belonged without exception to a gild, hut for long 
such cases were the exception and not the rule. The 
general insecurity and lawlessness that characterised 
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the early centuries of the Middle Ages forced the 
medieval merchant to organise and to combine in 
order to defend his own interests. But though tha 
gild was perhaps at first a necessary expedient in 
lawless age, it proved, with its tendency towi 
exclusiveness and ita narrow-minded desire to develo] 
not so much the trade of the whole country 
trade of its own locality, a hindrance rather than 
help to the development of commerce as order 
gradually established and nations and kin: 
gradually rose out of feudal anarchy. When towi 
the close of the Middle Ages France and Spain, 
Sicily and England, Denmark and Scandinavia 
formed well organised kingdoms, a commercial 
system that regarded the merchant of one city as 
alien when trading in another city of the sami 
kingdom no longer corresponded to the needs of thi 
time. Commerce had outgrown the period 
municipal exclusiveness that the gild system repri 
sented, and the gild everywhere lost much of ita' 
power and importance. Gradually the merchant was 
freed from the necessity of joining the gild and 
the development of commerce was left to individual 
initiative and enterprise. The gild however proved, 
to be long lived, and centuries after it had outlived' 
its day of usefulness it continued in some countrietjj 
to enforce rules and regulations no longer adapl 
to the new political and economic conditions 
Europe. 

In Italy the emancipation of the individual 
merchant from the monopoly of the gild began 
early ; for in commercial development it was far in 
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advance of other countries and it realised earlier 
than was realised in most countriea the evils of 
absolutely confining trade and commerce to a 
close corporation. As elsewhere, the privilege of 
trading and manufacturing was at first confined, 
■with rare exceptions, to members of the various 
gilds, and the old rule was maintained in many 
places until the close of the Middle Ages and even 
later'. As early as the 13th century however some 
of the town statutes freed both merchant and 
citizen from the obligation of entering a gild ; and 
the frequent employment in the statutes of such ex- 
pressions as "consueti," " usitati," " usevoli mercatores " 
shows that in Italy there existed during the 14th 
and 15th centuries a well recognised class of mer- 
chants who were not members of the gild*. The same 
change, though generally later than in Italy, took 
place elsewhere, and slowly it became no longer 
necessary for the trader to be a member of a gild 
to enjoy the legal privileges of a merchant. Fore- 
most among those privileges was the right to be 
judged by the Law Merchant. That law was in its 
origin a personal law, the law of a special class. In 
■virtue of his profession the merchant had a right to 
be -judged by a law different from the common law. 
It was a law based largely upon the usages and 
cuBtomt< of the merchant class and often administered 
by the merchants themselves. The Law Merchant in 
the main retained throughout the Middle Ages this 
characteristic feature. In England the view that 



the application of the principles of the Law Merchaati 
was a legal privilege, to which the merchant alone I 
could lay claim, was maintained in part tilt ti 
of the 17th century. In 1613 the plea that an I 
acceptor of a hill of exchange was not a merchant I 
was held by the court to be a good defence to a f 
claim on the bill, and it was not till 1692 that the I 
English courts ventured to ignore the personal I 
character of the Law Merchant by deciding that if ■ 
gentlemen accepted hills they ought to pay them\M 
France had effected the same development a century 1 
earlier, and the Paris court of commerce, which was 
established in 1563, and the numerous courts of 
which it was the model, had jurisdiction and applied 
the Law Merchant in all cases of bills of exchange 
whether the parties to the suit were merchants c 
not The main course in the development of thra 
legal status of the merchant would seem to be tin 
this status, long confined to members of a cloe 
corporation, waa gradually extended to all those I 
actually engaged in trade, and that the merchant 
gradually ceased to have an exclusive claim to 
the speedy and practical justice of the Law j 
Merchant. 

In countries where the Roman Law prevailet 
the Law Merchant does not seem in early times t 
have been able to secure freedom of contract for ths 
married woman. In Italy, for example, she coulm 
only carry on business with the consent, express o 
tacit, of her husband, who was responsible in virtua 
of that consent for the execution of all contract* 
' Sarafield v. Witherby, Cartliew 82, quoted by Sorutton, i 



that she might inake\ In the case of "filii familias," 
however, the influence of German law and the 
necessitiea of commerce triumphed over the maxims 
of Roman law even in Italy, where the common law 
of the land was in the main Roman, and a filius 
familias actually engaged in trade on his own 
account was considered "sui juris" even though he 
continued to live in his father's house'. 

The agents and factors of the merchant were 
in Italy subject like the merchant himself to the 
jurisdiction of the commercial courts and tliey could 
claim to be judged according to the Law Merchant in 
commercial disputes with one another or with their 
master. In case of their employer's failure they 
were in many Italian towns held liable, under 
certain circumstances, for his debts, and they had 
the right to conclude contracts binding upon the 
merchant whose factor they were^ Consequently 
the distinction between factor and partner was often 
of no great practical importance; and in a letter sent 
from Pisa to Florence in 1310 it was declared that 
in mercantile usage "factor" and "socius" had the 
same significance*. 

In England however as late aa the reign of 
Edward I. the whole common "law of agency was 
still in its infancy." But whatever view the king's 
courts might take, the Law Merchant in England 
in the 13th century that when an agent 



> PertUe, m. pp. 309, 310. 

' Fertile, vol. ni. p. 380, n. 32. 

> Lattee, p. 103, aotee II and 11. Goldschmidt, pp. 219, 25D. 
* Goldschmidt, 250, n. SI. 
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bought goodd the property was vested in the prin- 
cipal not in the agent. A case in the fair court of J 
St Ives for the year 1291 illustrates this point. 
Hugo Pope was distrained in a suit by means of a j 
horse. "And thereupon a certain Alan of Berkham- 
stead comea — and alleged in full court that the said I 
horse was bis and that he had bought the horse for I 
his own for use of a certaiu Thomas of ' Raminesden,* 
and he pla:Ced himself of his own free will on the j 
inquest, and the opposite party likewise. And the | 
inquest — <!omes and says that the said Alan unjustly I 
claims the horse as his own ; nor has he any part in the [ 
horse because the said Alan bought the horse to the I 
use of the aforesaid Hugo as the 'valet' and broker of I 
Hugo; and Hugo instructed him to pay 20 shillings in i] 
the name of Hugo for the liorse — wherefore it wa» I 
considered that the horse be kept and taken unt'd A 
the aforesaid Hugo shall have given satisfaction'."! 
The Bristol Treatise on the Lex Mercatoria gives J 
a valuable account of the legal relations of masterl 
and servant in their bearing upon transactions with J 
third parties, " Because frequently and genei-ally it I 
happens," the treatise declares, " that apprentices i 
and ' sub-merchants ' who publicly and openly trade 
under their masters procure the loan and accommo- 
dation of money, goods and mei-chandise to their 
masters' use, and if they were boiTowing by them- 1 
selves and not for masters of this kind, one| 
would not deliver to them goods at all,— 
ordained that the masters of these apprentices and I 
sub-merchants shall in the same way be answerable I 
' See Appendix No. i. 



for goods and merchandise delivered to them in any 
way by the hands of their apprentices and sub- 
merchants just as if they themselves had received 
those goods and merchandise with their own hands, 
provided that the apprentices and agents (suhmer- 
catores) are known to be under their master and to 
be openly serving and trading with the goods of 
their master before and after an exchange or 
delivery of this kind, or at any rate at the time of 
such exchange and delivery. Moreover if their 
property has been advanced, handed over or in 
any way delivered by their agents or other of their 
men, the merchants have the same action against all 
persons in suing for their goods and merchandise as 
if they themselves had advanced, delivered or 
handed over the goods and merchandise'." The 
Law Merchant in England recognised the responsi- 
bility of the principal for the acts of his agent 
provided that the agency was open and well known, 
and based that responsibility upon the equitable 
grounds that credit was generally given to the agent 
simply because it was believed that he was acting 
on behalf of his master. 

If the merchant enjoyed many privileges in his 
own country and elsewhere, as a foreigner he was 
subject when abroad to many legal disabilities, which 
were partly a survival from primitive times when 
the stranger in a foreign land was a rightless person 
unprotected by the law. Defenceless as be was the 
foreign merchant in olden times obtained a security 
that the law did not give by placing himself under 
> Chapter vii. Lillle Red Book o/ Briiiol, p. 66. 



the protection of a, powerful individual able . 
willing to protect him. It was even in histories 
times often a very necessary precaution. " Thq| 
SaxonH sold the stranger who had no patron'.' 
Gradually the head of the State took the foreigi 
merchant under his special protection, but ' 
stranger had to pay the price. Not only was hta 
often subject to dues and tolls that the nativi 
merchants did not pay, but if he died intestate am 
without children the king, and where feudalisi 
triumphed the local authorities, laid claim to any o 
his property that happened to be within their juria>] 
diction. It would seem that during the 12th i 
13th centuries this right of "aubaine" became m 
oppressive. Originally the stranger had a right t 
make a will, and if he had children they s 
to his possessions, but the feudal lord and the free 
commune, and in France the king himself, overrode 
both testament and rights of the stranger's children'. 
It is to the credit of the Papacy and the Church 
that it used its vast influence to remedy this injustice ; 
and as early as the middle of the 12th century (1109) 
the Pope abohshed the "jus Albanagii" within the 
papal States. The influence of the Church was not'] 
exerted in vain, and Frederick II. (1220) forbade theJ 
exercise of the right within the bounds of hia Empire's^ 

"PerGgrinum qui patn 
Quoted by Fertile, i 
187, n. 1. 

> Pertila. in. 10*. Viollet, HUtaire iU Droit... 
right ot Babaine in general see Caillenier, CoHjuicatiim et oi 
nislratian des saccea»ions, 147, 17S. 

' SohroeiJer, Deuteclie ReckUgeschichte, p. 530, note 5! 
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But the decline of the imperial power in Italy led in 
that country to a revival of the custom, while ia 
France the financial necessities of the crown increased 
the severity of the law. Not only were the children of 
the alien debarred from their father's inheritance, 
but a new maxim — "aubains ne peuvent succ^der" 
— was added to the old adage " aubains ne peuvent 
tester. " But the custom ran counter to the true 
interests of commerce. The law itself the merchant 
was unable during the Middle Ages to abolish, but 
the great mercantile cities and countries by special 
treaties procured exemption from the law for their 
citizens, the richer merchants effected the same 
purposes by obtaining letters of naturalisation, and 
the greater fairs were gradually freed, in France if 
not elsewhere, from the operation of the law. In 
1364, for example, all the Castilian merchants trad- 
ing in -France were exempted from the right of 
aubaine ; and in 1340 a merchant in return for hard 
cash obtained recognition of the right of his children 
to inherit, and of his own right of testation " tout 
aussi bien comme sil fust nez franchement de nostre 
royaume ; et voulons que pour cette cause il ne doie, 
ne puisse jamais estre reputez pour aubaine, epave, 
ou etrange de noatre royaume," As early as 1294 
a treaty concluded between the captain of the 
Lombards frequenting the fairs of Champagne, and 
the Count of Saiins, established that " if any of these 
merchants die within our land or jurisdiction, or 
their messenger or servant, we will cause his goods 
to be consigned and rendered to his messenger or 
partner — or to the messenger of the union of the 
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said merchaDts or of the captain, as 80on as th^a 
have been demanded from us or our bailiff; but hej 
who has received the goods shall carry the will ofa 
the deceased. " The privilege was extended to a great V 
number of fairs', A 15th century ordinance (1465)1 
of the fair of Chalon-HUr-SaOne granted permission 
" to all the said foreign merchants to make wills and 
provide for the disposal of their property according 
to their good pleasure. Aud in case the said foreign 
merchants should die in our laud intestate, those who 
ought to iuherit according to the written law, the 
statutes or customs of the country, inherit fully and 
without opposition, as if they had died in the place 
of their nativity or where they abode. " But in spite 
of numerous exemptions the old disability still con- J 
tinned to be recognised by the law and was not] 
abolished in Savoy till 1633 and in France till the I 
French Revolution'. 

The exercise of the right of aubaine was greatly 
limited during the course of the Middle Ages by the 
rise of national kingdoms and the increase of the 
power of the crown throughout the greater part of 
Europe. The feudal lord had been inclined to i-egard 
the mere stranger to the locality as subject to the 
right of aubaine even though he might be a citizen 
of the country, while the king only exercised the 
right over strangers to the realm. 

The aliens however were subject to restrictiooe 
of a more purely commercial character than was the 
right of aubaine. The usage of commercial towns 

' Huvelin, Druit dea Marehfi, pp. 444, 445. 
' Fertile, lii. pp. 197, 19S and uotea 47 and 64. 



ID medieval Europe confined the trade of foreign 
merchants within the narrowest limits. As a 
general rule they were not allowed, except in fairs 
and in some towns on certain market daya, to buy 
from or sell to other strangers, and retail trade was 
very often absolutely forbidden. During their stay 
they were to lodge with a " host " appointed by the 
town or gild magistrates, and the host was held 
responsible for the behaviour of his guests and 
expected to see that they did not infringe the rights 
of the citizen by retail trade or by dealing with other 
sttangera. On the whole these restrictions were 
maintained till the end of the Middle Ages. In 
England indeed the foreign merchant, to the great 
discontent of the towns, was freed during great part 
of the reigns of Edward III. and Richard II. from 
these restrictions, but under the Lancastrian kings 
they were once more reimposed. The rule that the 
foreign merchant should "go to host" seems in 
England to have fallen into disuse in the 1.5th 
centmy, but that it was maintained on the continent 
is shown by the bitter complaint of a pamphleteer 
that the foreigner fared better in England than the 
Enghah abroad. 

"Wbftt reaaon is't that we should go to boat 
lu their uountriee, and in tbia EugUtih Coa^t 
They whould not ho ; but have more liberty 
Than we ourselves'," 

To this desire to limit and control the operations 
of foreign merchants in the interests of the locality 



^ Quoted in Ashlej, fkc 



'■c Hiitory, vol. i. part ii, p. 17. 
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is partly due tlie important position that 
brokers' gradually acquired. In the Roman 
brokers already existed bnt, unorganised and un- 
controlled by the laws, they occupied a far lest 
important position than fell to their lot during the 
Middle Ages. TTlpian calls their occupation sordid, 
and Horace describes the merchant who had failed to 
succeed when trading on his own account as a last 
resource turning broker. lu the Middle Ages how 
ever brokers had almost attained on the continent 
to the rank of public officials. They were as a rule 
limited in number, appointed by the gild or city 
magistrates, and required to be of good repute and 
citizens of the town. At times the regulations 
plainly show that the brokers were appointed in tlie 
interests of the local monopoly. " We appoint," 
declares a decree" of the town council of Vienna of 
the year 1348, " for the merchant and traders six- 
brokers who are landowners, and true and boneal 
folk who shall go into their bargains, and they an<f! 
no one else shall truly serve strangers and citizens; 

and every broker, when he leams that a stranger^ 

is travelling through the land against the right of 
the town and the gild, shall bring the matter before 

' For the poaitioo of broketa ia Medieval Ilalj see Rezzan, 
Dei ilediatori e del Contralto di Mediazianc, in wliich numerona 
and loDg quotatioDS are given traai various city Btatntea of Italy. 

> Keatgen, UrkujuUn, No. 236, p. 330. St. Calimalfta (Plorerioe 
1301), Lb. V. cap. 1, p. 157, "Item jurent lensalei demimptiai 
lecrele coniatibus Kallismale omnes et aingnloa mercatoras faciei 
tea contra formam capituU conBtitutI hujus vel contra ordi-i 
namentn loqaentia de sioaritate averis Calliamale et homi 
dicte artia et de relinentibui hoapitum forensium et de leribeniiina^m 
el promicteitlibua pro foTensibai et de ipiiejorenaibue... 
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the gild reeve as he has sworn to do." It was 
everywhere their duty to keep a written account of 
the transactions which had been arranged by their 
mediation. At Cologne' (c. 1400) "to avoid all 
quarrels and disputes which might arise between 
merchants with regard to money or sales, the hosts 
and brokers were to swear to write down every sale." 
In the Italian statutes the duties and legal privileges 
are treated with unusual detail, and their position as 
public officials is recognised by the law courts. In 
disputed cases the courts admitted the principle that 
the evidence of the broker's huoks was to be regarded 
as correct unless there was definite proof of the 
contrary. 

The 13th century gild statutes of Piacenza 
declare "that if a dispute arise about contracts or the 
price of goods, the broker who arranged the bargain 
shall be believed on hia simple word," while the 
statutes of Cremona" (1388) which contain a similar 
regulation show with what care the books were 
required to be kept. " The brokers are bound to 
write with their own hand, or to have written, all the 
sales which they make of the value of 25 imperial 
pounds or above, if complete payment has not been 
made, in a book, which shall be kept at the office of 
the gild with the consuls and shall be bought with 
the money of the gild, declaring the name and sur- 
name of tlie buyer and seller, the article sold and 
its price and the date fixed for payment ; and this 
they are bound to do within eight days of the day 

• Kautgen, Urkundtn, No. 237, cap. 12, p. 331. 
' Quoted \iy Bezzars in Dei Mediaton. p. 53, 
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that the bargain was made and the book placed 

in the office of the gild shall be believed unless 
there is proof to the contrary. " To secnre im- 
partiality it was a general rule that no merchant or 
partner of a merchant should be a bTOker, and that 
if he had a personal interest in any transaction he 
should inform the parties. Occasionally the statutes 
go further and absolutely forbid the broker to 
negotiate the sale of any goods in which he 
any way interested. Appointed as he was by the ' 
authorities, authorised to report the misdeeds of i 
foreigners and to keep a record of their sales and 
contracts, in which his mediation was often declared 
necessary by the laws, and possessed of a legal claim 
to be believed in virtue of his office', the medieval 
broker occupied on the continent a position of public 
trust and authority which he did not possess in tha 
Roman Empire and which he no longer retains in 
modern times. 

' St. of Bergamo 11, cap. 67. "Meaetti (i.e. brokers) teneantnr 
in aotiptis dare quodlibet mecCBtviin.,.el tali meroato in BOripliB 
producto credatuc et plena fides adhibs&tnr." Sb. of Brescia, 
cap. 9, earae espreaeioas serhatim. 
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CHAPTER V. 



SALES AND CONTRACTS. 



In sales neither Roman nor Germanic law satis- 
fied the requirements of the medieval merchant, and 
very eavly traders began to assert maxims of their 
own better suited to their needs. It was in market 
and fair that in all probability the new rules first 
I)ecame customs that ripened into laws. Early in 
the 11th century a German poet writes that mer- 
chants were asserting the validity of sales made in 
fairs, though concluded without the usual formalities. 
That the merchants should try to alter the existing 
law regulating sale and poaaession of goods ia not 
surprising. Neither Roman nor Germanic law gave 
to the bargains of merchants that security and 
certainty that the interests of commerce demanded. 
Neither protected against the claims of the original 
owner the merchant who had in perfect good faith 
bought goods stolen or lost, and neither secured the 
validity of a sale confirmed by an earnest. According 
to Roman law the rights of the original owner 
remained good against all third parties whether they 
had acquired possession in good faith or not, and 
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whether the goods bad been stolen from the owner I 
himself or from a person to whom he had entriieted 1 
them. I 

The laws of the Teutooic nations, however, only I 
recognised the right of the original owner of stolen 1 
property to make good his claim against third parties, 1 
if it was actually in liia own possession when it had 1 
been lost or stolen. If he had lent or eotrusted the i 
article to any one from whom it was afterwards stolen, J 
he had only a right of action against the person to I 
whom it had been confided'. I 

But this did uot make the position of the bona -I 
fide pnrchaser more secure ; for though the original I 
owner had lost all right of action against third 1 
parties, that right bad merely passed to the pereon ] 
to whom the goods had been entrusted. A merchant 
was at any time liable to be called upon to defend ' 
his right to goods that he had purchased, if they 
should prove to be stolen or lost property. K he 
could not name the person from whom he had bought 
them, be not only lost his property but ran the risk 

■ Sohroeder, p. 273. I 

Fertile, iv. 336 and notes 26 aud 27. 

ScicbaeD Spiegel ii. Gl, § 1. " Welch er Mann. . .fahrende Habe 
dem anderan leiht oAer veraetzt, verkauft sie dieaec, wird eie iViTii 
gestoblen oder (;eraubt; jener mag daram keine Fodemng haben, 
ala gegen den dem er sie lieh oder veraetzte." 

Brunuer. liechtsgeachichle, ii. 509. " Wurde die Sache niebt 
dem EigentiimeF, Eondera einer treuen Hand gestoblen, in der 
er Bia gelegt hatte, so war nnr dieae in der Lage, den 'Attefang' 
durobunfiihren and die DiebstablsbtiBse in Anspnioh zd nebmeu." 

Friese uad Lieaegang, Magdeburger Schofensprtiehe, Soa. 1, 1. 1 
in. A 15, pp. 4, 4la, 709, 710. 

Maitland, Hiitorg o/E. L. n. 163—6. 
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of being punished as a thief. Even if he was in a 
position to produce the seller, he did not retain the 
goods, and the vouchee whom he had produced waa 
called upon to explain how the goods had come into 
bis possession. He could defend hiraself in the same 
way by producing as warrant the person from whom 
he had made the purchase, and it would seem that 
the process could at first be continued indefinitely. 
Gradually, however, the process came almost every- 
where to he regarded aa complete when the third 
warrant appeared before the Court'. 

That in the 13th century English merchants 
were attempting to secure protection in the possession 
of stolen goods bought in market and fair, and that 
their claim was not recognised by the king's courts, 
is apparent from the evidence of the legal writers of 
the time, "If the accused," writes Erittou', "has. any 
warrant within our realm, then he may defend 
himself by voucher, and if he vouched to warrant any 
person who gave him the thing, or sold it or otherwise 
made it over to him, let a day be given him to 

produce his warrant if he be not present If the 

vouchee comes and enters into the warranty to 
defend the voucher in the possession of the thing, let 
the plea against the principal he suspended and one 
commenced against the warrant. And if the warrant 

' Branner n. S03 and notea ol— 6. Bruaner qaotea Otto I.'a 
legislation, " Tone tercina warens juret qnod neo latro fuit, neo 
oolle^ latronis, eed cnm sua proprto pretio comparavit et reddat 
rem," and refera to Canute 11. 31 g 2, William I. 45, Leges Henrioi 
primi c. frl, 8I>. Cf. Fertile iv. 253 note 13; cf. however caae (d. 1500) 
cited above, p. 94, notB, iTngdcburger Schoffenaprihlic, i:t A 46. 

^ Britton, edited by Nichola, i. 67— fiO. 
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makes good his case then let both the voucher and 1 
his warrant be acquitted and the plaintiff sent to | 

prison If the judgment be given against the I 

warrant, then the thing challenged shall be adjudged 1 
to the plaintiff and the principal shall be indicted of 1 
felony at our suit, upon presumption of his being an f 
accompiice of the warrant who is attainted of the ] 
felony. If the principal has no one to vouch, he may 1 
say that he bought the thing at such a fair or such J 
a market in the presence of a greatuumber of pt 
and paid a toll to the bailiffs for it. And if be J 
vouches the testimony of the said bailiffs and other I 
then present and evidence is given accordingly, or if J 
he put himself on the country and is acquitted of 1 
the felony, and yet the prosecutor has proved tbat.J 
the thing challenged belonged to him and that itj 
was atolen from him or out of his custody, in such " 
case he must be answerable to the owner and give 
him satisfaction, and judgment shall be that the 
claimant recover the thing challenged and that the 
person challenged go quit and lose what he gave for J 
the thing; and if be can produce no such witnessesi 
let him acquit himself by the country." Evidently* 
merchants were beginning to urge that a distinction 
should be drawn between stolen goods bought iBJ 
market and fair and those bought elsewhere. Thel 
evidence of Bracton is equally strong. " If a person^ 
should buy a stolen ai-ticle, though he believe it t 
be legally purchasable, then if he cannot produce t 
warrantor, a distinction must be made whether liel 
has bought it publicly in a fair or in a market, and in! 
the presence of the bailiffs and other honest men wh(K 
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might give testimony of the fact and that he paid 
toll and customs ; such a purchaser shall be set free 
when he has returned the article to the true owner ; 
but nothing shall be retuvoed to him of the price 
which he paid ; but if he have none of these defences 
he will be in peril'." 

As late as the 13th century "fitolen goods can 
be recovered by legal action not only from the 
hands of the thief, but from the hands of the third, 
the fourth, the twentieth possessor, even though 
those hands are clean and there has been a purchase 
in open market'." Evidently the law hampered 
sale and barter. "Commercial huainea.'* cannot be 
carried on if we have to inquire into the title of 
everybody who comes to us with documents of title 
such as hills of lading or for the sale of goods*." 

The financial necessities of the Lords of market 
and fair, and the increasing importance that was 
attached partly under the influence of the Church 
to the element of good faith, contributed to the 
triumph of the principles asserted by the merchant 
classes. Fairs and markets were most valuable 
sources of revenue to the feudal lord, who was not 
slow in seeing that to protect the honest purchaser 
in the possession of his goods was likely to increase 
the importance and consequently the revenue of his 
fair. Gradually sales in market and fair were 
specially protected. The merchant who had purchased 
in good faith was either allowed to keep possession 
of the goods or at the worst only bound to return 

' Pollock and Maitlaod, n. 165. 

?, p. 23. 
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them if the original owner waa willing to refund the 
price that had been paid for them. But if the thing 
Bhall have been sold, declares the fair charter ofg 
Chapelanile' for the year 1075, and the buyer 
lawfully proved that he waa unaware that it t 

thief from whom he bought it (the owner) s 

have his property and pay the buyer what he gavJ 
for it. Beaumanoir writing in the 13th centurj 
gives the same rule. " But if he, who has the thing, 
has bought it in common market, he, who is claim^ing 
his property which he has lost or which was stolen 
from him, shall not have it back, if he does notj 
refund the money which the buyer paid for it'.' 
Italy the statutes of Nice established that anyoi 
who bought anything openly and ia good faiti 
" shall not he hound to return it to its owner, unl^ 
he restore to the buyer the price which he had paid.l 
By the 14th century the principle that purchase i 
open market gave sure possession in stolen goods, i 
entitled the purchaser to claim the price, waa gainin 
ground in France, Germany and Italy*, and a, c 



I, p. 456. 



' Hnvelin, Droit des Marches ft rfi 

^ BesDmanoir, cited bj Fertile tr. 
a la chose racheta al marchi^ queinim, chil 
oboBe—tju'il purdit ou qui li fa embl^, lie la i 
rend I'argent que racheterres eu paia, Mais ai 
hois de marcbj^ par meudre pris que la choitf di 
pouToit^ troaver sod garaut, li demandierres 
BSDB I'atgent de la vente paier." 

' Fertile, iv. p. 368 and Dumerous qnotatioss and referenceB u 
note 35. 

OoldscbmidC, p. 29^ note 3. 

Schroeder, Deutsche EeehtsgeieliicMe, p. 711 und u 

HeuHlar, Deuliches Privalrecbt, u. p. 315. " Wichtiger i 



" Se ehil qiJ 

pOOTBuit iUI 



I la choM 



SALES AND CONTRACTS 99 

tried in the fair court of St Ives for the year 1291 
would Beem to show that, though not yet adopted 
by the courts of common law, the principle of bona 
fide possession had already become part of the Law 
Merchant in Engiand. A certain Ahce complains of 
Mathilda Frances "about three bushels of malt 
found in the hands of the said Mathilda." The 
plaintiff was obliged to find surety that she would 
prosecute the case. But when the case came before 
the court she refused to pursue the plea, and she 
and her pledges were pum'shed and the ca^e was not 
allowed to drop. "Thereupon," continues the roll, 
" the seneschal ex officio, as though on the suit of the 
king, demaniied of the said Mathilda Frances in 
whose seisin the malt has been' found, how she 
wished to defend herself (from the charge) that the 
malt had not been acquired by theft. And she says 
that for good and ibr ill she placed berself on God, 
and the sworn neighbours ; who come and say on 
their oath that a certain stranger whom Mathilda 
herself did not know had brought the malt to her 
house, and that upon tbe malt Mathilda had given 
him in exchange eight pence, and that she did not 
Buspect the strauger of auy theft. And therefore it 
is considered that the said Mathilda together with 
her malt be quit'." 

die Neuerung stll Gunstea das gutgliiubigen Erwerbers. Sie bestelit 
darin dasa wer eine gesCohlene ^ache aii[ □ffenem Maikte gekauft 
hat, gegsu die Klage dea Beatolilenea gescliiitzt fflcd." 

Jobbfi-Dnval, Bevindicalion des Mnihla, pp. 118—9 and 



Havelin, Droit dea Marchit e 
' See Appendix, No. v. 



del Faires, pp. 455 — 1B6. 
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As a general rule it was only sales in markets 
and fairs that during the Middle Ages gave secure 
poasession of stolen goo'Js. The Jews in Germany 
and Italy were indeed secured in the possession of 
stolen articles that they had acquired in good faith 
it would seem in the Netherlands' that bona fide 
possession was universally protected, and the principle 
was applied in Hamburg and some other seaport 
towns^ to merchandise that came from beyond the 
seas. But such cases were but exceptions to tha 
common law of the countries of Western Europe. 
In France and Germany the old Germanic law, that 
the person from whom goods had been actually 
stolen had a right of action against third parties, was 
in the main observed throughout the later centuries 
of the Middle Ages. " When French and German 
law take shape in the 13th century, they contain 
a rule which is sometimes stated by the words 
' Mobilia non habent sequelam ' (' Lea meubles n'ont 
pas de suite'), or to use a somewhat enigmatical 
phrase that became current in Germany, ' Hand, 

muss Handwahren.' Where Ihave put my trust,, 

there must I seek it. We have not here to deall 
with rules which in the interests of Free Trad( 
protect that favourite of modern law, the t 
purchaser. Neither the positive nor the negativi 
rule pays any heed to good or bad faith. If 
goods go from me without my will I can recovi 

" Fertile, n. 268, n. 34. Schcoeder, 710 note 9. 
' Sehroeder, 711 and note 12. 
' Hambnrg, Statute ot 1270, vit. B, Breve Pieani 
1286, Lb. i. rub. 135. 
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them from the hundredth haad however clean it 
may be ; it' they go from me with my will, I have no 
action against anyone except my bailee'," On the 
other hand in the medieval docu me nta, that mention 
special nilea applicable to sales in market overt, the 
element of good faith is often expressly recognised*. 
Gradually the privilege was extended in many 
towns to all the places where commercial trans- 
actions were arranged and no longer confined to 
those concluded in fair or market place'. This 
medieval custom protecttDg the honest purchaser in 
open market has passed into the comraoo law of 
Italy and France, Germany and Austria, and in 
England a somewhat extended form of the privilege 
was adopted by the common law. " In the country 
the market place or piece of ground set apart by 
custom for the sale of goods is in general the only 

1 Pollock and Maitland, H. K. L. n. 155. 

° HnveliD, note 1, p. 462, and note 
exampleB; among them, Bontailler, Sc 
I'liEaige couHtumier enoa la rividre de Somme, s'il eat a,uaiin qui ait 
aoliet^ ancune choae an plain march^ di honne foi et JnVii ne con- 
gnoiiit le vendeur..." 

Coiititme de Perpignan. "Item, ai qnis rem furtlvam in 
nnndiniB vel in foio vel pnbliae !□ platea bona fide emeiit, non 
CDgitor ato...." 

Coututae de Vienne. "Non taneatnr domino rem Buam rafltituere, 
etiUDBi Baam probavetit,,..; niai pcobaret legitime ipaum emtorem 
Tel creditorem aciviaae tempore empcioniB rem esse alienam." 

Franchiee de Geitive. "Item ai aliqaia res mobiles emerit... 
pnblice in nundinis, foro et loco publico, infra civitatein, tern 
fnrtiTam bona fide et sine fravdf." 

* Franckixes de Touiouae, p. 2. Rnbr. de Empt 3. " Quod si 
aliqnis emerit rea mobilea in Toloea publics vel foro, Tel in die tori, 
Tel etiam die"; and cf. note 3 above. 



102 SALES AND CONTBACTS 

market overt there; but in London and in other 
town!", when so wairanted bjf custom, a sale in an open 
shop is equivalent to and in fact amounts to a sale 
in market overt." The rule was developed by the 
medieval merchant in fair and market, town and sea- 
port, and to him is mainly due the recognition in 
modem codes of the claims of the bona fide purchaser. 
He demanded and rightly demanded that in mercan- 
tile transactions conducted openly and in the usual 
resorts of merchants, there should be presumption of 
good faith. " The practice of merchants," said Lord 
Bowen, " is not based upon the supposition of possible 
fraud Credit, not distrust, is the basis ol' com- 
mercial dealingsV 

But the idea of good faith, an idea urged by the 
Church and supported by the merchants, did more 
than create a rule protecting the honest purchaser in 
market and fair. Slowly it undermined the Roman 
and Germanic priuciple that in general formless con-. 
tracts are not binding. " The Germanic races not only 
of the Karlingian period, but down to a much later- 
time, had no general notion whatever of a promise 
or agreement as a source of civil obligation. Early 
Germanic law recognised, if we speak in Roman- 
terms, only Formal and Real Contracts. It had not 
gone so far as to admit a Consensual contract in any 
case. Sale, for example, was a Real not a Consensual 
transaction. All recent inquirers seem to concur in 
accepting tiuB much as having been conclusively 



> Bandera v. MoLean, 11, Q.B.D. p. 343. Quoted b}' Scrattoa, 
MereantiU Law, p. 23. 
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established'." In a few cases Roman law enforced the 
execution of formless agreements, but such cases 
were exceptional, and the general principle that 
"Duda pacta" were not obligatory remained an in- 
tegral part of the system of Roman law. According 
to the two great systems of law that -prevailed in 
Western Europe a man was not legally bound by a 
simple promise devoid of legal form. This view the 
Church strongly opposed, maintaining that a man was 
bound by his word rather than by the dispositions of 
the laws, and a great 13th century Canonist writing 
on pacts declared that according to Canon Law they 
should be observed in all cases, even though formless, 
"because between a simple word and an oath God 
draws no distinction'." The canonical view of the 
inviolability of agreements gained ground. " All 
agreements," remarked Beaumanoir who wrote in 
the 13th century, " are to be kept, for as the saying 
runs, an agreement overrides law." In the same 
spirit the Assize of Jerusalem declared that " if any 
man makes any agreement against the assize and 
proves it, the agreement made and proved must be 
kept, for the adage is 'convenant vaine lei".'" It 
was but slowly however that the principle wa.s 
generally recognised by the civil law. In France 
it only passed in the 15th century into the treatises 
on civil law in the work of Panormitain, Arch- 
bishop of Palermo, who declared outright "that 

' Pullook and Maitlund, H. E. L. n. 185. 
' Hostiensis, ad tit. de psctis, g quid ail effeotna. Quoted by 
Pollpck and Mftitinnd, ii. 195. 
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a simple promise or agreement is as valid as the J 
stipulations of Roman law'." Iq Germany, while ■ 
there were attempts iiere and there from the end of 
the 13th century onward to override the old formalism 
of the law of contracts, that formal system on the 
whole maintained its yround throughout the whole 
course of the Middle Ages'. In England Canon i 
and Roman law early lost the power to shape the ' 
development of English law, and "before the end of 
Edward I.'s reign the King's court had established 
the rule that the only convention that can be enforced 
by action is one that is expressed in a written docu- - 
ment sealed by the party that is to be charged there- I 
with'." "Of informal executory agreements there i 
was in general no remedy in the King's courts*.' 

It would seem however that in commercial dia- I 
putes the principle of good faith received a wider 1 
and earlier application. Iq Italy it was recognised 
by Bartolo and Baldo, the great jurists of the 
14th century, that, in acts of commerce, informal 
contracts were binding ; and this peculiarity in j 
mercantile usage they attempted to explain by an 1 
appeal to the principles of equity ; this mercantile | 
usage was repeatedly recognised by later writers', 

■ VioUst, Histoire da droit eh-il franr^ah, p. 600. 

' Schroeder, 730. For reception of priueiple aee p. 7S7. 

Heosler, Privatreeht, u. 245 and 227. 

* Pollock and Maitlaod, ii. 219. 

* Pollock, Contracts, 140. 

" Pectila, IT. 451 note 6. GoltUobmidt, 306, note 33. 
Lattea, II Diritto Cammerciale, pp. 123 and 129 : notes 1 — 3 
give copious referenoea. 

St. Caliiattlae, ii. 4. " Pacta et oonventionee 
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In England it is probable that the local courts took 
a more liberal view of informal contracts than did 
the king'a justices. "In Loudon a man shall have 
a writ of covenant without a deed for covenant 
broken'." 

The record of the Fair court of St Ives for 1291 
presents several cases of disputed contracts in which 
the parties differed as to the terms of the contract, 
but in DO case is there any reference to a written 
agreement. The fair courts may indeed have insisted 
on formahtiea of some kind or other, but it would 
seem that written agreements in such matters as 
partnership or brokerage were not essential. It is 
quite clear that in the 14th century the validity of 
nuda pacta in commercial transactions waa recognised 
in Italy by mercantile usage, and it seems probable 
that in commercial and local courts they were recog- 
nised in England. 

In Italy it was not as a rule necessary for 
merchants to state in written contracts the cause of 
the obligation. The consuls of the Merchant Gild, 
declare the statutes of Piacenza for the year 1323, 
are bound and ought to give and render justice 
(rationem) to any person on any document made or 
written by the hand of a merchant that shall say : 
"ego talis debeo tibi tantam pecuniam sicut facerent 



EalliRmale tecerint inter Be hdub alteri seu que aliquia 
fecerit cam tentoribus Tel remendatoriboB vel aliia perioitie 
haie arti uon teuecentur /aciemiif inviolabiter obaeruari exc 
de ludo tiLxillorum." 

' PoUook, Coatraeti, 141, and PoiWk and Maitland, n. 
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«t reilderent de inRtnimeDto poblici notarii'.'' Heae-i 
■tatute« do not stand alone, and several Italian lam 
expresnir declare that contracts are to be enforced 
though tbe cause is not stated in the written i^ree- 
tneat* The statutes refer as a rule to debts "ex 
causa cegotiationis." bnt as they expressly state tbe 
contract is to be eofbrceil, even if no cau^e of debt U 
stated, it was inevitable that in practice a "causa" 
was not necessary. The mercbants wished for per- 
fect freedom of contract. A vast number of medieval 
bonds are extant which contain a simple ndatrnm- 
ledgement of the debt without cause assigned*. It 
is perhaps impossible to say that in early medieval 
times all the trailing countries of Western Europe 
bad gone as far as the great commercial dties of 

' Stat. Merc, of PlaceDtU 1323, mbric 10. 

* Capjtula de mereatoribQE fOgitivia of Milaa, 1347. "Eliaixi 
eatua lUhiti lum til appwita in ilia scriptoia. ye] alio modo ^>panat 
debitor tea eoostet ie debilo, tennuio Batveiidi debitWD elapw, 
leoeotur e( debeat Bolvere creditori. Et hoc statutma loaxm 
baliest in contractibns piseteritts, praesenlibus el [ntoria." 

Stat. Merc, of Bergamo 1457. St. di Son MBriao, □. 10. 
" Scriptone privatae contra scribentem bsbeantqr in onaa» pia 
publico iaatrDmesto, etiamai ouila fnerit eipresaa causa obliga- 

St. Mere. Brescia, 1429, c. lOT- " Quilibet debitor ei mian 
mercantiarum factsram alicui mercatori fen pemonis, dammodo 
constet de debito per cartam...eea scriptnram mana debitoris... 
etiaiiifli caiisa debiti non sit appoaita ia ilia BCriplnni... debeat ' 

Cf. GoldHchmidt, 306, note 36. Luttes, 207, note 9. Fertilc^'J 
VI. i. 420, note 64. 

' Dea Mnrez, Lettren de Foire, Documents paESim, 13tb o 
turj. itiinununia Hisloriat Patriae. toI. of Cartae, 12th o 
pABBim. Karze, Haiuieaklfn out England, DocameDts, 12 (1388), ' 
45 (1311). 
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Italy in refusing to recognise the necessity of stating 
the cause of contracts, but for later times the opinion 
of Lord Mansfiehl. that the purely English doctrine 
of "consideration" did not apply to commercial 
contracts, is interesting. "A nudum pactum does 
not exist in the usage and law of merchants. I take 
it that the ancient notion about the want of con- 
sideration was for the sake of evidence only — in 
commercial cases among merchants the want of 
consideration is not an objection." 

Though acknowledgements of debts in medieval 
times were often short, containing little besides the 
amount, the names of creditor and debtor, and the 
date and place of payment, the written contract for 
commercial transactions had by the 13th century 
reached on the continent a high stage of develop- 
ment'. " Willingly in order to praise the past baa the 
remark been made," writes M. Biancard in the 
introduction to his edition of a series of more than 
one thousand 13th century commercial documents of 
Marseilles, "that for our forefathers to establish an 
obligation the spoken word sufficed. If they wished 
to strengthen the obligation, it was, it has been said, 
not by a written act but by shaking hands. This as- 
sertion cannot apply to the 13th century as the long list 
of documents which I have edited or analysed proves. 
Every obligation, even though commercial, was not 
then based on the spoken word alone, nor on shaking 
hands, nor even on the kiss of peace when it was in 
vogue ; it was contracted in writing, and not simply 
and briefly because that would not have presented 
I Goldsolimldt, 151. 162, note 31. 
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sufficient guarantees, but with a luxury of formulas 
without connection, or at least out of all proportion 
with the object of the contract." Though both 
Church and mercantile usage laid stress upon the 
binding force of a verbal promise, for the sake of 
evidence and to prevent misunderstandings contracts 
were no doubt generally committed to writing. 
Perhaps the moat striking feature in the medieval 
bonds and contracts is the abundance of clausea 
safeguarding the interests of the creditor. As a' 
general rule they were in Southern Europe drawn 
up by public notaries or professional scribes who by 
the 13th century had become exceedingly numerous' 
and influential. Genoa alone ha<] in the middle oi 
the 13th century 200, Pisa at its close nearly 300, 
Milan in the following century well over -51 
notaries, A single Marseilles notary seems to have 
drawn up in a single year (1245) more than a 
thousand commercial dociunents and on one occasion 
nearly 60 on a single day'. Under the influence 
of the notaries a uniform legal phraseology — stylus 
mercatorum — was introduced into the commercial 
documents of Southern Europe, and this uniformity 
of language did much to fix and generalise mercan- 
tile customs. In many parts of Europe contracts 
were interpreted by the rules of Roman law, but the 
universally adopted forms of notarial contracts 
evaded many of the rules of the law which were not 
strict enough to satisfy the requirements of the 
medieval merchant. Almost invariably the debl 

' GoldBciimidt. 1S1^2, Dote 31. Blaacard, Documentt Inedb 
dt Marseilles. Introduction, p. 48. 
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renounced all the advantages that Roman law con- 
ferred upon him: "exceptio non numeratae pecuniae, 
exceptio rei venditae non traditae, exceptio doli, 
condictio," privijegea of women and many others. 
Thus in Ypres fair bond (a.d. 1281) the Count of 
Flanders in the acknowledgement of a debt to mer- 
chants of Sienna renounces "in his omnibus et 
singulis Biipradictis — privilegio foil et crucia, ex- 
ceptioni doli, condictioni indebiti et sine causa vel 
ex injusta causa, convencioni judicum, — omnique 
alii juris auxilio canonici et civilis, cunctisque aliis 
exceptionibua, constitution! bus, dilationibiis, defen- 
sionibus, et cujuscunque alterius juris ausiliis": 
and in another, two Ypres merchants renounce in 
favour of their debtor Bertram de Fort, citizen of 
Rochelle, "a tous privileges de Sainte Englise et de 
croise prise et a prendre et a tous plais de cristiente 
et de loi mondaine et a toutes les coses qui dendroit 
ce paiement leur poroient eidieret valoir, et le devant 
dit Bertram le Foit greveir on nuire'." In the 
Marseilles contracts the renunciations are moat 
numerous and detailed, To England "the Lombard 
merchants have brought with them precedents for 
bonds, lengthy, precise and stringent forms which 
they compel their English debtors to execute'." In 
England however the continental system of public 
notaries never gained a firm footing. The system 
had great advantages; the notary^ was a pubHc 

1 Deg Morez, Lettrei de Faire a Yprea, Docnments 84 and 46, 
ef. NoH. 33, 34, 74, 93, 127, 140, 149, 157, 

> Pollook and Maitland, i, 219. 

» Fertile vi. part i. p. 416, note 40, and p. 295. Bresaku, Urkun- 
denlehre, traces the inatitation from late Roman Empire, ch. 8. 
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ofBcial, origin ally appoiDted only by Pope or 
Emperor; when princes, bishops and cities were 
granted or had usurped the rigiit of appointment, 
the notary still retained his rank of a public officer. 
Documents drawn up by a public notary were re- 
garded by the law as authentic'. 

Other means however were available for securing 
the i-ecognition of contracts and bonds by the public 
authorities. The "fair bond" seems bo have b( 
extremely common in North- Western Europe, and 
over 7000 of these bonds dating from 1249-1291 
have been discovered at Ypres alone. It is probable 
-that until 1275 or thereabouts the Yprea bonds were 
not drawn up by official scribes, but from 1283 
onwards the bonds are the handiwork of a small 
body of clerks who must have been the clerks of the 
town. But both before and after this change the 
bonds were as a rule authentic documents because 
they were almost invariably drawn up in the pre- 
sence of the town echevina. The number of the 
magistrates present varied ; it was generally two but 
occasionally five or six. The fair bond then became 
a kind of public document. " A proof of the obliga- 
tion became superfluous; the recognition of the debt 
before the magistrates gave it full and entire credencOi^ 

' Breaslau, Urkviideiilehre, 193: " dae Ende der Entwiobelnng 
ist, Aaaa die von emem SflentliDlieri Notsr ansgefertigte formell 
ecbts Urkonde ein iDatrumentQiu publicnm, daaa beieat, ein mit 
pablioa fides ausgestattetea Aktsnetuck wiril, das die id ihm sub 
amtlicher Wahmehmuiig bezeugten Thatsachen unbedingl beteeUt." 

Pertile, ti. i. p. 417— IB and notes 48 — 51. Stat. Anti^. 
Eomae, in. 113, "Nulla pereona andeat opponere aliqaam exeep- 
' seriptum manu Doturii Itomani." 
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and no proof could prevail against it'." At the 
great fairs of Champague the same expedient was 

adopted and the bonds were piissed before the 
guards of the fair, who impreaaed them with the iair 
seal. Ovigirially it was not necessary for fair debts 
to be so authenticated. The customs of the fair 
at first allowed anyone to bind himself "en la 
foire soulz le seel et sans le Bcei de la foire," and 
debts contracted during the fair could be proved 
by witness. "Item au prouver sa debte, faudra 
instrument scelle du seel deadites foires ou eni-egistre 
ou registre d'icelles, ou deulx teamoings qui temoig- 
neront par uno voye ou par gaige de bataille'." 
But a desire to avoid frauds, and to increase the 
revenues of the fairs, led to a change in the law 
and customs of the Champagne fairs. All bonds for 
debta contracted during the taira were to be authen- 
ticated by the fair seal. The ordinance of 1349 was 
most precise and estabUshed that "toutes les lecttres 
touchaut le faict et action des foires qui ne seront 
acellee du seel deadites foires, excepbez !es memoriaux 
et actes des parties tant seulement, soit de nul effect, 
ny a icelles lettres aucune foi soit adjoustee." Once 
sealed the bond was valid and could only be repu- 
diated by proving that the fair seal had been forged, 
"Scelauthentique fait foi par la coutume." But for 
the bonds of the Champagne fairs the seal not only 
served as a proof of the authenticity of the docu- 

' Dbb Mare?,, op, cit., p. -10 and IT and 13. 
' The quotatious from " Lee coueCumes, stille st asaiga" of the 
^Chanipagae FairH are taken Cioin Huveiis, Droit dea MarcMs, 
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Iments, it also gave them executive force throughoati^^H 
the French kingdom. Nor was this alL The^^f 
intemationai importance of the Champagne fairs 
gave to their bonds a special value, and at Piacenza 
statutes of 1336 declare that "litterae nundinarum 

] 



ments, it also gave them executive force throughoatil 
the French kingdom. Nor was this alL TheW 
international importance of the Champagne fairs 
gave to their bonds a special value, and at Piacenza 
statutes of 1336 declare that "litterae nundinarum 
Campanie et Brie" should have the evidential value ' 
and the same executive force as public documenta\l 
In England the legislation of Edwai-d I. provided a J 
ready and efficient method of authenticating the a 
debta of merchants and securing their payment. | 
Though the two statutes of 1283 and 1285 \ 
confined to merchants or to debts arising out of 
mercantile transactions, the preamble to both statutes 
shows that they were enacted in the interests of the 
merchant classes ; and in 1311 upon complaint that J 
the statutes, though favourable to the great mer-a 
chants, were found to press hard upon the people^! 
the regulations of the statutes were limited to con.-l_ 
tracts between merchants'. The two acts are otm 
great importance in the history of the Law Merchant I 
in England. Though enacted in Parliament i 
intended before their modification in 1311 to apply! 
to debts of every kind throughout the realm 
yet mark a development in the law that was observef 
in the special commercial courts and enforced in the* 
case of commercial debt. The use of English statutefeB 
law, and the frequent employmeot that has 
made of the statutes and customs of individual cities! 
as evidence for the rules of Law Merchant which baa ] 

> Huvelin, p. i80. 
' Enrze, llanseakten am England (HanHiBche OeHahiohta- I 
quellen, Band vi.), Introduction, pp. 38, 29. 
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been declared to be distinct from the common law, 
may perhaps require explanation. 

The Law Merchant was no doubt a special body 
of law. It was the law observed by merchants, to 
a large extent created by them, and distinct in 
England from the common law of the land and from 
the usages and customs of iudividual cities. Of this 
there can be no doubt and it is recognised in the 
most unmistakable terms by the Statute of the 
Staple of Edward III.'s reign which ordains (cap, 8) 
"that all merchants coming to the Staple, their 
servants and their meinyin the Staple shall be ruled 
by the law merchant in all things touching the 
Staple and not by the common law of the land, nor 
by the usage of boroughs, cities and other towns." 
But though the Law Merchant was thus a separate 
system of law, distinct from the common law, distinct 
from individual town customs, it was by means of 
the centra! authority that the law was sometimes 
altered or authoritatively declared; and while it 
cannot be asserted that a commercial usage of any 
individual town, however great or however important 
that town might be, formed a rule of the Law 
Merchant, the usages of the great commercial 
cities tended to conform to the general usage of 
merchants thronghout Europe. The Law Merchant 
of medieval times was the system of rules actually 
enforced in the commercial courts and actually 
observed by merchants in their dealings with one 
another, just as Modem International Law is the 
system of rules actually observed by modern States 
in the relatione of State to State. The treaties, the 
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legislation, and the actions of individual States i 
not necessarily conform to the generally recogniae 
rules of International Law, but they may be i 
are used as evidence to establish what those n 
really are. In the same way the Statute Law of 
medieval states, the ordinances of medieval kings, 
and the usages of medieval law, need not conform, 
in any particular case, to the commerciiil regulations 
generally enforced among medieval merchants, but 
they may be used to establish the general usages 
of merchants in commercial cases. Both Inter-j 
national Law and the Law Merchant are from theiij 
very nature vague and uncertain. In modern timei 
great nations have held views diarttetrically opposec 
Upon the rules of International Law in uot unim^ 
portant matters. In medieval times the merchai 
were not rarely at a loss when called upon to decla 
the law, and occasionally craved time for conaideratioi 
For the rules of International Law and of the Lalfl 
Merchant depend mainly upon the general practieea 
and if with numberless treatises on luternational 
Law the international rule even in modem times" 
can often ouly be regarded as a moot qiiestion, there 
can be no wonder if tite medieval merchant was at 
times uncertain as to the rule of the Law Merchant. 
To a modern enquirer the task of determining what 
is a general principle of the Law Merchant and 
what is merely a local or national usage is ft 
difficult than it was to the medieval merchant i 
a medieval court. The attempt however has to \ 
made, and everything that throws light Upon tb^ 
commercial customs and usages of the time has t 
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taken into consideratioD. The commercial 
statutes of any individual conntrj or city are not 
the Law Merchant, but that law at times found 
expression in those statutes. The usi^es of any 
irticular town never conformed entirely to the 
usages generally observed in every country ; but 
collectively the customs of the great commercial 
cities of Europe form valuable material from which 
may be deduced by careful comparison what were 
probably the general usages. Moreover while the 
Law Merchant was in its broadest sense the body 
of commercial rules observed throughout Western 
Christendom, it must be remembered that each 

ntry developed to a certain extent upon its own 
lines. There is a sense in which an " English Law 
Merchant " may be said to have existed. The Law 
Mercliant as observed in England was always slowly 
changing ; often that change was due to the influence 
of changes that had taken place in the commercial 
usages of other countries and was effected by 
decisions in the special commercial courts in fairs or 
staple town or seaport where foreign merchants 
abounded and had a right to express their views of the 

, forming half of or all the "mercati"of the court 
when a foreigner is a party, or the case is between 
foreigners; sometimes on the other hand the change 
was effected by royal authority, and it was by royal 
authority that the English system of recognition and 
enforcement of debt was brought into closer harmony 
with the usages and laws that already prevailed on the 
continent. " Bonds of record," a speedy process of 
execution, and the liability of the debtor's property 



I 
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both real and personal, were recognised maxims in 
the contiDental countries of Western Europe, and' 
these were the maxims enforced by Edward's legis- 
lation of 1283 and 1285. "Forasmuch," declaroa 
the statute of Acton Bumell of the year 1283, 
"Merchants which heretofore have lent their goods 
to divers persons be greatly impoverished because, 
there is no speedy Law provided for them to havaj 
recovery of their debts at the day of paymenfr 
assigned, and by reason hereof many merchi 
have withdrawn to come into this realm with their.i 
merchandises, to the damage as well of the merchant* 
as of the whole realm, the king by himself and b; 
his council hath ordained and established, Th.it thi 
Merchant which will be sure of his debt shall cause' 
his debtor to come before the Mayor of London. 
of York, or Bristol, or before the Mayor and a'clerl 
which the king shall appoint for the same, for 
knowledge the debt and the day of payment, and thi 
reaignisance shall be entered into a roll with th< 
hand of the said clerk, which shall be know] 
Moreover the said clerk shall make with hi 
hand a Bill Obligatory whereuoto the seal of the 
debtor shall be put with the king's seal, that shall 
be provided for the same purpose, the which seal 
shall remain in the keeping of the Mayor and clerfc' 
aforesaid. And if the debtor doth not pay at tha 
day to him limited, the creditor may come before- 
the said Mayor and clerk with his Bill Obligatory, 
and if it be found by the roll and by the bill that 
the debt waa knowledged and that the day of payment 
is expired, the Mayor shall incontinent cause th( 
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moveables of the debtor to be sold, as far as the 
debt doth amount by the praising of honest men, 
as Chattels and Burgages devisable until the whole 
sum of the debt, and the money without delay shall 
be paid to the creditor. And if the Mayor can find 
no buyer, he shall cause the moveables to be 
delivered to the creditor at a reasonable price, as 
much as doth amount to the sum of the debt in 
allowance of his debt. And the king's seal shall be 
put unto the sale and deliverance of the Burgages 
devisable for a perpetual witness. And if the debtor 
have no moveables within the jurisdiction of the 
Mayor whereupon the debt may be levied, but have 
some otherwhere within the realm, then shall the 
Mayor send the recognisance made before him and 
the clerk aforesaid unto the chancellor under the 
king's seal. And the chancellor shall direct a writ 
unto the sheriff in whose bailiwick the moveables of 
the debtor be, and the shetitf shall cause him to 
agree with his creditor in such form as the Mayor 
should have done in case the moveables of the 
debtor had been within his power. And let 
them that praise the moveable goods to be delivered 
unto the creditor take good heed that they do set 
a reasonable price upon them ; for if tliey do set an 
overhigh price for favour born to the debtor and to 
the damage of the creditor, then shall the thing so 
praised be delivered unto themselves at such price 
as they have limited, and they shall forthwith be 
answerable unto the creditor for his debt. And if 
the debtor have no moveables whereupon his debt 
may be levied, then shall bis body be taken where 
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it may be found aod kept in prison until he have I 

made i^reement, or hia friends for him." Two years ■ 
later the regulations of the law of 1283 
reenacted and in addition the immoveable property I 
of the debtor was made liable, "And within 
quarter of a year after that he is taken," ordains J 
the statute of 1285, "his chattels and lands shall bs J 
delivered to him so that by bis own he may levy a 
pay his debt And it shall be lawful unto him I 
during the same quarter to sell his lands anda 
tenements for the discharge of hia debts, and his sale'l 
shall be good and eiiectual. And if he do not agrea* 
within the quarter, next after the quarter expired, bMm 
the lauds and goods of the debtor shall be delivered | 
unto the merchant by a reasonable extent to hold 
them until such time as the debt is levied. -,. And 
the merchant shall have such seisin in the lauds and _ 
tenements delivered unto him or his assignee tl 
he may maintain a writ of Novel Disseisin if he 
put out... .And if in ease the sheriff return that I 
debtor cannot be found or that he is clerk, 1 
merchant shall have writa to all the sheriffs whei 
he shall have land.. ..And a seal shall be providec 
that shall serve for fail's and the same shall be senM 
unto every fan-." Similarly the Ordinance of thtf 
Staple (1353) gave power to the Mayor of the 
" to take recognisances of debts which a mau willfl 
make him," "to the intent that contracts madafl 
within the same staple shall be the better holdeijj 
and the payments readily made'." The procedure 
was however made somewhat more severe; executioqj 
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was to proceed "in maDDer as it is contained in tbe 
Statute Merchant " (1285), but the debtor was to 
"have no advantHge of the quarter of a year which 
is contained in the said Statute Merchant." 

Originally immoveables had not in Germanic law 
been liable for debt. This principle of Germanic taw 
was already loaiofr ground io the times of the 
Carlovingians^, and in Italy', France and Gerranny' 
the lands of a debtor were by the 13th century liable 
ae a general rule for the debts of their owner, though 
in many cases they could only be seized after the 

I BruQSer, Daitiche Eechttgeeckichte, ii. 45'.), 460; ia note 30 
(p. 460) Bruntier refers to a charter cited in note 41 on p. 74 as 
tbe pIitineBt evidence "dasa die Entatuhuu); der Immobiliarexe- 
cation in der EonfiBkatian friedlosen Oatea ihren reoliCgeaDbicht- 
'liohen Anai^angapunkt bdtte." 

C[. Fertile, vi. ii. p. 330. 

» y. PertilE, vi. ii. 331, On p. 338 and 339, notes 55 and 6(1, 
Fertile qaotes inter alia the following: CoDat. le^;. Piaanae Civi- 
tatis (a.o. 1231). "Data la eentenza, £l apud ream, vel aliam 
pro eo, res ipsa mobilis yal immobilis itivenitur, per consulem 
jaatitie viotori, et in ipsius poteBtatern Btatira tribnatnr." 

Stat. o[ Vercelli, a.d. 1241. "Si quia ad poatulationem 
ereditoria consign a verit bona sun et de rehus mobilibuB non 
consignavit tantum ande possit aatiafieri creditoribna, tunc de 
reboB immobilibua,..aatiB[aaiat creditoribna ejaa...." 

' Staatrecht Munater-Bielefeld (circa 1221), eap. 44, Keulgen, 
Vrlnmdert. p. 153. " Si quia obtinuerit Bcntenoiia, quod debet 
OBtendere res de quibaa debitor suub ei poasil solvere, non licet ei 
oatendere aiiper vestea auaa et sue usoria et ejua auppelectilcm, 
«t habtl aicbfUtke (i.e. lands beld by linkage tenure) vel alias 

In Hamburg tba landed property of citizens was b; Stadtrecht 
o( 1262 (o. 22) made liable for debt. See Das Handlungsbueh, 
'Vickoe von Oelderaeii,' edited by Norrnbeim, Introduction. 
p. sxs. 

Sohroedur, Rechlegeichichte. p. 767. 
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moveabiea had been taken and found insufficient. J 
The process of change was slow and during the 1 
period of transformution the usage varied in different I 
parts of the same kingdom. In several provinces, 1 
writes Viollet in his History of French Law, " in the I 
12th and sometimes even in the 13th century the I 
movable property of the debtor alone was liable for J 
his obligations." In Belgium' " immoveables were i 
often pledged as a security in commercial trans- J 
actions." The whole tendency of mercantile 
was to secure the creditor in every way possible. \ 
This teudeucy is not only seen in the introduction of J 
a prompt process of execution and the liability ofl 
landed property for the payment of debt: it also^ 
appears in the solidarity stipulated in mercantile^ 
contracts for sureties and in cases where there were J 
several principal debtors. Among the thousands ofl 
fair bonds discovered at Tpres there are but few ia.B 
which debtors are bound only for their own part, andl 
when this is the case the responsibility of eaciifl 
debtor is defined most scrupulously. As a gei 
rule where there is more than one debtor in t 
bonds" the debtors hiod themselves " chascun por li 
tout," and when there were several sureties in thi 
same way each was surety for the whole debt'*; 



I Das Maiex, La Lettre de Foire, pp. 40 — 62. Des tlareiTl 
La ProprUU Foncihre dam Ui VilUs du Moyen Age, pp. 2 

1 Dea Marez, La Lettre dt Fmre, pp. 40 — 13 and docamentBtl 
nos, a, 10. 11, 13, 17, 23, 40, 43, 46, 64, 74, 82, 94, 118, 131, 131,,1 
153, 1B4. 

' DCS Marex, no^. 8, 18, 43, 44 B, o3, 55, 61, 64, 70, 83, « 
89. 92. 94, 09, 105, 109, 118, 120, 139. 



There is the same Bolidarily' of creditor in the com- 
mercial documents of Italy, of Marseilles and numerous 
other towna,aiid the formularies in the "summaartis 
notariae" of Rolandinus, a work which exercised a vast 
influence upon the form of legal documents through- 
out the Middle Ages, cootains the customary formula, 
" nnusquisque ipsorum principaliter et in aolidum sine 
aliqua exceptione juris." But mercantile practice 
went further than this in the early Middle Ages. A 
merchant was held responsible in other cities and in 
other lands for the debts of his feliow townsman. 
The us^e however ran counter to the real interests 
of the trading classes, and a series of laws, ordinances, 
royal charters, and treaties gradually abolished this 
burdensome custom. Early in hia reign Edward I, 
declared that the rule should not apply to English 
merchants in English cities and fairs, and the 
Ordinance of the Staple issued in the middle of the 
reign of Edward III, extended the privilege, though 
with a saving clause that may have robbed it of 
much of its value, to foreign merchants. The 17th 
chapter of this ordinance declares " that no merchant 
stranger be impeached for another's trespass or for 
another's debt whereof he is not debtor, pledge nor 
mainpernour, provided always that if our liege people, 
merchants or other, be indamaged by any lords of 
Btrange lands or their subjects, and the said lords 
duly required fail of right to our said subjects, we 
shall have the law of Marque and the taking of them 

' See referenecB in OoldBChmidt, p. 309. note 41, and p. 2Si 
and notes. Among Iheea are the English bonds publiabed hy 
Bond in Archofologia, vol. ixviii. (London, 1&40|. 
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again, as hath been used in times passed withoutJ 
fraud or deceit." The same tendency was evident I 
in other countries. " In 1193 Philip Augustus takesi 
under his protection the merchants of Tpres and their I 
merchandise throughout the extent of his realm. In I 
future they cannot be arrested either for the debt*! 
of their fellow citizens or for those of the Court ofj 
Flanders, unless they had become sureties'." Queen t 
Elizabeth of Hungary", in consequence of the com- 
plaints of the merchants of Vienna and Austria, 
promised in a royal charter of the year 1381 that 
when Austrian merchants came into Hungary for J 
purposes of trade they should not be arrested andfl 
condemned for the debts and misdeeds of others. % 
In Italy a long series of treaties between the great 
commercial cities attempted during the 13tb century 
to limit this right of reprisal, and of this policy 
Florence made itself the leader during the 14thJ 
century'. The statutes of the important Calimala 
gild (1301) instructed the consuls to call as quickljp 
as they could a special council, or if they preferrediB 
a general council, " and to take counsel with thetnl 
as to what wai to be done with the cases > 
reprisals in divers lands in which our merchants 

' Dee Marea, Im Letlre de Foire, p. 43. 

^ Quellen iur Gesekickte der Stadt Wien, u. i. numbec 1002. 

' Bee Bonclis, La GiurUdiilone detia Mercanzia i 
tiet aecolo xh., eRpecially pp. 96 and 97. 

Del Veoohio, Le Rappretaglit nti Comuni Meditvali epeeu 
menu in Firenze, especially pp. 230—252 and the dooumeDts ii 
append ices. 

Ariaa, / Tratlati Commerciali dtlla Itepubbtiea FioretttiM 
pp. 156 — 229, and doouments in Appendix. 
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often suffer loss." " They shall take good heed," the 
statute contiDues, "that the reprisals are settled, and 
that all the citizens of Florence by reason of whom 
reprisals have beeu granted against other citizeoK shall 
effectually be compelled to give satisfaction so that 
the men of Florence do not suffer further loss." " The 
ooQSuls moreover are in duty bound to assemble and 
meet with the captains of the seven greater giida 
andpetition.-.that it may be established by the coun- 
cil of the commune of Florence that no reprisal be 
granted or conceded to any peraon on behalf of the 
commune of Florence save in the presence of the 
seven captains'." A few years later the councillors 
of the Mercanzia were ordered to arrange with the 
authorities of the city that "treaties be made with 
any land and community of Tuscany or elsewhere as 
might seem good to the five councillors that as 
between the commune of Florence and the said 
communes reprisals cannot and shall not be granted 
or conceded for any cause save in case of robbery 
only'." During the course of the 15th century 
reprisals against merchants were rapidly growing 
rarer, and in 1474 the Emperor ordered the restora- 
tion of goods taken by way of reprisal from a Jew, 
while Henry V, of England declared any unjust 
aggre!<sion against foreigners high treason'. The 
system ol' reprisals forms part both of the Law Mer- 
chant and of " Private International Law." It forms 



I 



> St. Calimalae (ISOl), Lb. iv. c. 30. 
3 Sututo deUn Mercanzia del 1313, KiibricH 6, 14, 23 
n Dil Vecchio. 

' Fertile, i. p, 265, note «7, and Vel Veccliio, pp. 87, 8. 
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part of the Law Merchant iu that the system was 
recognised and enforced in the special commercial 
courts of the Middle Ages, and because it correspond- 
ed to the peculiar character of commercial enterprise 
during early medieval times when towns and their 
gilds formed close economic uoita, united for pur- 
poses of trade, supporting their members agaiust 
other cities in their just demands and consequently 
held liable, and at Grst Justly held liable, for the 
misdeeds and debts of their own citizens and members. 
The communal spirit which was so strong was evident 
in other ways, and townsman or gildsman had a 
right toa share in auy bargain made in his presence'. 
This spirit was however growing antiquated, and the 
gi'owth of the principle that the merchant was not 
liable fur the debts of his fellow citizens but only for 
those for which he had become surety, marks a 
distinct advance alike in the Law Merchant and in 
International Law. 

During the Middle Ages contracts of partnership 
were common, and at their close companies with freely 
alienable shares had come iuto existence. In the 
early centuries the moat common form of partnership 
was the " commenda." This was a partnerehip in 
which one of the parties supplied the capital either 
in the shape of money or goods, without personally 
taking an active part in the operations of the society, 
while the other party supplied none or only a smaller 
fraction uf the capital and conducted the actual trade 

' Bateson, Uncords of LeiceaUr, p. ixxii. and p. 371. 
Faigniei!, Documents relati/t a I'bistaire d£ i'industrie et da 
commerce en Fratice, vol. i. No. 210 (PariB), vol. u. No. 71. 
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of the assocnation. This form of partnership was 
especially used in maritime trade and was often con- 
fined to single ventures. Its popularity was due to 
the fact that it enabled the capitalist to turn hie 
money to good account without violating the canon- 
ical laws against usury, and the small merchant 
or shipper to secure credit and to transfer the risk of 
the venture to the capitalist. The nature of the 
contract will best be shown by quoting one or two 
examples of the vast number of these contracts that 
have been preserved. 

The following is a Marseilles contract of the year 
1210: 

"Notum sit cunctia quod ego Bonetus Pellicerius 
confiteor et recognosco me habuisse et recepisse in 
comanda, a te Stephano de Mandoil et a te Bernardo 
Baldo, XXV 1. regalium coronatorum...quaB ego 
portabo ad laborandum in hoc itinere Bogie, in nave 
de Estella, vel ubicumque oavis ierit causa negoti- 
andi, ad vestnim proficuum et menm, ad fortunam 
dei et ad usum maris, et totum lucrum et capitale 
oonvenio et promitto reducere in potestatem 
vestri et vestrorum fideliter, et veritatem inde vobia 
dicam, et ita hoc me observaturum in mea bona fide 
per Btipulationem promitto, et in omni lucro quod 
Deus ibi dederit, debeo habere et aceipere quartum 
denarium'," 

Such contracts were not rare in Italy in the 12th 

' Documtnti Infditt auT le Commerce de MaTieillfH ail Moyrn 
Age, by Blancard, Document i, Tol. i. p. 7. There are Beorea of 
similar cantracts of Commeuda in these two volumee, and there 
are Dumeraas 12th century esamplea in the volume of Chartae in 
the Monumenia Hiatoriae Fatriae. 
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century and the contracts are to the same intent aa i 
those of Marseilles in the 13th centnry. " March 
lloo. Ego Petrua de Tolosi profiteer me accepisse 
A te Ottone Bono libras centum viginti septem quas i 
debeo portare laboratum Salernum vel ex hinc apud 
Siceliain, et de proficuo quod ibi deus dederit debeo j 
habere quartam et reditum debeo niittere ii 
potestate'." 

Often when both parties to the contract con- 
tributed to the capital of the association the I 
partnership was termed "collegantia," or "societas" 
to distinguish it from the more common form 
commenda iu which the comraendator alone supplied. I 
the funds. 

"Bonus Johannes Malfuastus et Bonus Senior I 
Rubeus contraxeruQt societatem, iu quam Bonus ' 
Johannes libras 34 et Bonus Senior tibras 16 contulit. 
Hanc societatem portare debet Alesandriam labo- I 
ratum nominatus Bonus Senior et inde Jannam venire i 
debet. Capitali extracto proficuum et peraone (?) 
per medium. Ultra confessus est nominatua Bonus 
Senior quod portat de rebus nominati Boni Johannis 
libr. 20 sol. 13 de quibus debet habere quartam i 
proficui^. Juravit insuper ipse Bonus Senior quod 1 
aupradictam societatem et commendacionem dili- 
genter sJilvabit et promovebit societatem ad proficuum \ 
sui et Boni johannis et commendacionem ad proficuum I 
ipsius Boni johannis et quod societatem omn* 
ipsam commendacionem et proficuum in potestatem i 
reducet ipsius Boni Johannis'." 

' MoTtunKnla Hhtoriae Patriae, Chartae, coiumil 287. 
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But whether the commendator alone or both 
parties contrihuted to the capital, the association 
remained essentially of the same character. The 
commendator in both cases was a kind of sleeping 
partner, and it was left to the " tractator" to carry 
out all the necessary operations. Though the 
partnership was generally formed for the purpose of 
a definite speculation, it was also formed for an 
indefinite series of commercial transactions, or for an 
indefinite or sometimes a definite time, which was 
occasionally as long as 10 years'. 

As a rule the commendator who supplied the 
capital took the risk of the transaction ; if the goods 
were lost he could not recover the amount he had 
advanced, provided that the contract contained the 
usual clause "ad risicum et fortunam Dei, maris et 
gentium," or its ec|uivalent. The usual share in the 
profits of a tractatoi' who brought no capital into the 
partnership was a quarter, while in the case where 
he contrihuted to the general fund, his share of the 
profits amounted to a half. It is hard to tell 
whether the "tractatoi" in early times always traded 
in his own name, though there is no doubt that in 
later times he did'. Fertile holds the view that 
originally the tractator was regarded as a mere 
factor of the commendator who was responsible for 
the acta of the tractator, but that gradually in the 
course of time the principle was established that be 
was only responaihle to the amount of the capital 



e 104. Lattea, p. 157. 
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which he had advanced'. In Florence this principle 
was definitely established by statute in 1408. In 
the medieval comnienda was represented both the 
dormant partner and the principle of limited 
liability of modern times. The commenda was not 
confined to England: it existed during the Middle 
Ages in Germany and Scandinavia^ In cases where 
there were several commendators who entrusted 
their capital to one or more tractatora, the latter 
began to assume a more independent position towards 
commendators. Contracting in their own name the 
managers were responsible for the debts of the 
association, while the commendators were freed, in 
Florence as early as 1408, from ail liability beyond 
the amount of their quota. This type of commenda 
was a natural development of the simple original 
type in which there were but two persons involved, 
— a single commendator who advanced the capital to a 
single tractator; but it was an important development, 
and ill the 16th century it was regulated iu Italy by 
several city statutes and in the following century in 
France by regulation'. Thus regulated the society 
contained both members with limited liability and ' 
members with unlimited liability, and it was the , 
latter that controlled the administration of the 
society. The older and simpler form of commenda, 

1 PertUfl, iv. 685, 686, note 21. Cf. VioUet, HIstoire du droit 
civil fraiiqaie. p. 762. " DftiiB la soci^t^ le bailleur de (ondg on , 
oommeDdataiTe n'eet passible dea peFtes que ju^qu'i ooncnrreaoe 
des foadB qu'il a mis ou dil mettre iane la Eoci£tS." 

' Norrnheim, Geldersen'e HaTullMngabach, Intcodaotion, JS — 6. 

Amira, Sordgerraaniacliei ObligaHoneerccht, vol. u. 

' Croidfichmidt, 269. Lattes, p. 162 and notee. 
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however, existed side by side with the newer and 
more complex type. Of the newer type the modem 
" Soci^te eu commandite " is the historical descendant 
and it is characterised by the same essential features, 
the existence of two classes of members, the one with 
a responsibility limited to the amount of the capital 
they have contributed, and the other with an 
unlimited liability for the debts of the society, the 
administration of which lies solely in their hands'. 
On the other hand the commendator of the older 
and simple type of commenda has his counterpart in 
the dormant partner of modem commercial law. 

But aide by side with the commenda there 
existed throughout the Middle Ages a closer kind 
of partnership in which the partners were normally 
coordinate members of the association with the same 
privileges and responsibilities. The usual expression 
for this type of society waa"compagnia" or "societas," 
and the firm was generally designated by the name 
of one of its members with the addition of the phrase 
"et socii," or the like. It became an essential feature 
of this form of partnership that the partners were all 
of them responsible individually for the debts of the 
firm'. At no time in Italy was the power of partners 
to bind by contract their fellow partners in practice 
denied^ The principle of direct representation was 
thus admitted, and Ealdo writing in the 14th century 
declared "ex consuetudine mercatorum unus socius 
Bcribit nomeu alteriusV Baldo however adds that 

' V. Thaller, Traiti ^limentaire de Droit Commereial, %% 358— 
262, pp. ICO— 1C2. 

'' Lattes, p. 161 nnd notes. ' Cf, however pp. 132—135 below. 

' GaldBthmidt, p. 376. note 139. 
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this was " abusio." Thia was an important advano©j 
upon the principles of both Roman and old Germani 
law, neither of which recognised sufficiently th«fl 
principle of direct representation. "All this i 
of the law." says Kohler writing of the principlei 
of representation, " appears altogether artificial and] 
cannot well appeal to primitive man : he cannoj 
understand a transaction (based) upon the will cfM 
another ; even a developed law like Roman lai 
only developed 'representation' very imperfectly a 
German law long reBistei it'." Medieval merchants" 
and mercantile usage recognised the principle of 
representation ; they recognised it not only in the 
right of one partner to make contracts binding upon 
the other partners of a firm, they also recogr 
in the medieval bills of exchange with their clause 
to order or bearer. 

As the names of all the partners did not appeal 
in the name of the firm, but were simply referred^ 
to generally in the phrase "et socii" or some equiva-« 
lent expression, it became important to determine J 

' Kohler, ■ Zivilreohf in Hnltzendorff'i Eiicyhlopadie der Eecku-M 
wisienschaft, vol. i. p. 593. Eobter quotCE from and refers t^l 
many Italian authoritii^s of 12 — 14th century on repTeseDtatioa.<1 
Among tbem St. Como (i.n. 1232). " Tantum valt>&t et prosil ill^.l 
ad cujuB partem vel cajae nomine facta est vet recepta, oo 
oartam vel contractum vel obligatiouein recepiaset." 

St. ot Brescia, regulation of I.e. 1352 in St. of 1313. "Quode] 
omni contiacta inito et lacto nomine alteriuB, tajn de mercato qnun M 
de aliia tebuB, acquiratur aotio et acquisita sit illi vel illiB. quomm i 
vel oajuB nomine contraotuB aive promiBaio factue est vel faota." 

■ Bartolua. ''Secundum consuetudinemet fere totiua Italiae — 
litteris mercatorum unoa nomiuatnr nomine proprio et omnes alii 
Domine appellativo, boa modo: Titina el eociuB iaiia BooietBtiB," 
qnoted by Goldsohicidt, p. 276, note 137. 
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who were to be legally regarded as membera of 
the firm. In early Italian statutes actual common 
trading of the persons concerned, or general notoriety, 
sufficed to prove the partnership : " et intellegantur 
socii qui in eadem statione vel negotiatione morautur 
vel mercantur ad invicem'," In doubtful cases the 
books of the firm were consulted'. But general 
notoriety and the books of the firm were not found 
sufficient either to protect the general public against 
partners who denied the partnership altogether or 
who asserted that the partnership had beeu dissolved, 
or to protect merchants from a general liability for ail 
the debts of a trader with whom they occasionally 
combined for the purpose of a common speculation. 
Dissolution of partnerships was to be valid only if 
effected "per instrumentum publicum." If any one 
practising in the Calimala craft," says a Florentine 
gild statute of 1301, "or having a share in any 
'societas' of that craft has renounced or shall 
renounce it in the future, such renunciation shall 
not be valid nor be admitted by the consuls, unless 
he shall show that he withdrew firom that firm by 
means of a public document, and the couauls shall 
have that document published throughout the whole 
craft." Registration uf partners became usual ; from 
the 14th century onwards such registers were kept 
not merely by the gilds but by the city authorities ; 

' St. Mutinae, 1337, quoted among others by Goldacluaidt, 
276, notes 110 B.nA 141. 

' St. of Calimala of Florence, Lb. ii. rubric 43. "Si quit... 
librum corporis sue eocietatiB oelavit vel celaTerit ita quod haberi 
et videri non possit quod sit lotii (aicf dicle eoeietalU." Cf. Lattea, 
p, 174, note 59 and p. 233, 
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and the registration required, as a rule, "tlie direfl 
intervention either personally or by special procun 
tion of all the members of the firm'." 

It has been stated that one partner coul 
represent the rest and make contracts binding upon" 
the whole firm, and that this was an advance upot 
the principles of Roman and Germanic law, which 
only recognised representation to a limited degree. 
But though a single partner could thus represent 
the firm, originally it was as a rule only in virtue of 
special procuration that he was privileged so to do. 
In the medieval contracts of partnership the partners 
often gave one another by procuration the right to 
represent and bind the firm. In the absence of such 
clauses in the contract creditors of the firm for a 
debt contracted by an individual partner could in 
some places only make good their claim against the 
firm as a whole, if the debt had been recognised as a 
debt of the firm, as by entry in the firm's book, 
employment of the money or goods for the e 
purposes of the firm. Simply in his capacity i 
partner a inorchant had not everywhere in the ear!^ 
centuries of the Middle Ages a right to bind biftfl 
copartners. "Whoever in the city or district 
Florence," declares a Florence gild regulation of thefl 
year 1236, " has sold cloth or other things pertaining 
to trade to any oue of this gild cannot seek nor sue 
for the money or price of the sale from any of the 
partners of the buyer, or from any one of his firm, 
unless the money shall be found written in the books 
of the buyer's firm as payable for the price of that 
' Latttis, p. 162 and note 68. 
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sale'." Similarly the gild statute of Verona for the 
year 1318 required the tacit consent of the other 
partners or an express promise on their part to pay 
— " nee praejudicet etiam stando in statione et easendo 
sooius paiam; dummodo oon esset praesens cum 
socio ad accipiendam mercandiam et non promitteret 
de solvendo eam." 

As late aa the 15th century the jurist Alexander 
Tartagnus denies the responsibility of the other 
partners, unless the contract had been made with 
full powers "nomine societatisV Slowly however 
the principle gained ground that a partner had as 
partner the right to make contracts binding upon 
his firm. In all probability this change was due to 
the frequency with which the individual partner was 
entrusted with this power by special procuration. 
Thus in one of the Marseilles documenis of the 13th 
century which have been already referred to, two 
partners concede full powers to the third. " Nos 
Di eta vivo Alberto et Guidaloto Guidi, Senenses 
facinius, const) tuim us, ordinamus, Bellinchonum 
Charrencoui, consocium nostrum, absentem, nostrum 
certum et genera lem procuratorem in omnibus 

' 9t. of Calimftla, 1301, Lb. ii. rubric la. The date 1236 is 
given in the cubrio. 

' Goldachmidt, 281, note IS4. Goldachinidt givea many 
qaotatinns from and references to cit; and gild statates, inter 
aUa St. of Calimala GUd (1341). "E niuno mei-cantante di 
qnesta arte posea o^ligare in Firenze □ nel tlietretto la sua 
oompagnia o alouDO conipagno della sua compagnia — se non in 
debiti o coae cshe foasoiio Ecritte nel libra □ libri della sna 
oompagnia, o Ee alnieno due o piA. de' compagni nou fossono 
insieme a lale obligaEiona fate, o so non avese in ciO speciale 
o ganerale proeuraziono e maodato da' suoi compagni.'' 
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nostris negotiis peragendis, promittentes nos 

ratum perpetuo habitaturoB quicquid cum eo vel per 
eum actum fuerit in praemisaia, sub obligacione 
omnium bonorum meorum praesentium et futuro- 
rum'." Such procurations were exceedingly com- 
mon', and the great Caliraala Gild of Florence went 
so tar as to instruct (1301) al! its members when 
they sent any one abroad to transact business to pro- 
vide them with a special or general procuration. The 
result was that in actual practice the partner did have 
power to bind the firm, and that gradually this power 
was regarded as a matter of course. During the 14th 
and 15th centuries numerous Italian statutes recog- 
nised the responsibility of the other partners fur the 
debts and contracts made by an individual member 
of the firm. But both the doctrine of the great civil 
jurists and the decisions of isolated commercial courts 
were long opposed to this new view of the position 
of the partner. Thus the decisions of the " Rota of 
Genoa" only go so far as to say that whatever is 
written by one of them having the " facultas " of using 
the name of the firm is said to he written by the firm 
itself, while another decision declares most plainly 
that such " facultas " is not to be taken as a matter 
of course. By the 17th century however the power 
of an individual partner, though without special 
procuration, to act in the name of his firm was 
admitted by the civil jurists". The unlimited 

' Blancai'd, ap. cit., no. 115. 

' See munerouB quotations and referenoes in Ooldachmidt, 



' De Luott, De Camb,, disc. £ 



i. 3. i, qyioUii GoMschniid^ 
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liability of the partner for the debts of tbe firm waa, 
like the right of the partner as partner to represent the 
firm, of gradual growth, and was not in the early 
centuries of the Middle Ages universally enforced 
by the law'. In inedieval contracts unlimited lia- 
bility was indeed often stipulated and was in some 
places a maxim of the law : in the fairs of Champagne, 
for example, the unlimited responsibility of partners 
was under certain conditions expressly recognised ; 
the " usage of the fairs " declared that a partner 
" oblige tons leurs biens (i.e. the partners) pour cause 
de radmiDistration qu'il a et qu'il semble avoir, et 
plus, se aulcun des compaignons se boute en franchise 
ou destoume ses biens ou les biens de sa compagnye, 
il est oblige et tout ii autre compaignon qui para- 
vant cette fuite ou tel destoumement des biens 
n'estoient obligez en corps et en biens par la coustume, 
stille et usaige des foires notoires'." It was not 
however till towai'ds the close of the 16th century 
that the solidarity of partners was in Italy generally 
recognised. " Only gradually and without the support 
of positive law tbe liability of every partner ' in soli- 
dum ' came through mercantile usage to be enforced 
in statutes and judicial decisions. This liability was 
repeatedly recognised in tbe decisions of Genoa. 
Since that time it was never a matter of doubt'," 
and in the 17th century the jurist Ansaldus who, 
as auditor of the Roman Uota, must have had a 

' Goidschniidt. pp. 284 and 288 and note 159. 
' Goldachmidt. 28a, note 160. 

> Endemcnn, Studien in dtr roinaniiok-kammistiichen Wirt- 
teha/ls- und Eechtdekre, vol. i. p. 3!)5. 
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thorough acquaintance with judicial decisions in 
commercial cases, reoigoised this unlimited liability 
and declared that in the first place the creditor 
had recourse to the capital of the firm, and only 
ill the second place could he avail himself of 
the unlimited liability of the individual partner'. 
The commend a and the societas had an inde- 
pendent origin and an independent development. 
Originally the cummenda was a purely speculative 
enterprise, confined mainly at fir.st to maritime trade 
in which one partner found all or moat of the capital 
and the other traded in his own name. The societas 
on the other hand had its root in the more permanent 
association of the family or of peraons who had full 
confidence in each other for the purpose of carrying 
on, in common, industrial and commercial enterprises 
in city or town. Both extended the scope of their 
application, commendas were formed for inland trade 
and partnerships of the collective type lor maritime 
commerce. Each however developed on its own 
lines. In the commenda, where from the first the 
capitalist must have as a rule remained unknown to 
the merchants who traded with the active partner, 
the limited liability of the capitalist and the unlimited 
liability of the active partner were before long firmly 
established, while in the open " societas " the right of 
the individual partner to represent and hind the 
firm on the one hand, and on the other his unlimited 
liability for its debts, were finally recognised. Both 
types, modified in points of detail, have passed into 
modem commercial life. If the commenda has 
' Endemann, op. cil., pp. 395 — 6 and 55, S6. 
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developed into the " Soci^t^ en commandite," the 
"Bocietas" has its historical counterpart in the modem 
"Soci^t^ en nom coUectif "and the OEFene Geseilschaft. 

A third type of partnership, that of joint-stock 
companies with the capital in the shape of freely 
alienable shares, with a liability limited to the 
amount of capital represented by the share, and 
with an administrative governing body composed of 
shareholders in which the majority decided, was in 
process of formation during the Middle Ages. 

To the origin of this type of partnership many 
causes contributed, but the decisive cause was the 
growth of colonial enterprises in Italy in the 15th 
century, and in Holland, France and England in the 
16th and 17th centuries. A recent German writer^ 
has attributed a great influence upon the birth and 
development of these companies to a peculiar form 
of partnership with limited liability that in shipping 
enterprises was common both in Northern and 
Southern Europe during the earlier part of the 
Middle Ages. At Amalfi, for example, in the 11th 
century the owners, the captain, and even the 
common sailors all had a share in the profits of the 
voyage and formed an association whose liability 
was strictly limited^ But it can hardly be said that 
the adoption of this peculiar form of partnership 
had a great inBuence upon the formation of joinb- 

' Lehniacn, Geichichtliche Enlv>ii:keiuiig des Aktienr^chU 
(1896). Das Eecht der Alitienegesellacliaften (in98). 

See ThnDeT, La Socifti par Action! dam I'Ancienne France, 
pp. 14, 15. Thaller, TraiW ^WmenfuiVe de Droit Commercial, 
p. 163 note. 

' Wagner, Secrrchl, pp. 8, 9. Thaller, Soci^ii par Action, p. IS. 
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Btock enterprises. No doubt it offered an example 
of a partnership with limited liability, but so did the 
far more common commenda ; and tbe essence of a 
joint-stock company does not consist in the principle 
of limited responsibility, but rather in the prolonga- 
tion of the corporate existence and organisation of 
the company beyond" the life of its members and in 
the free negotiability of the shares. 

Of greater influence were the public loans' raised 
by Italian cities during tbe 13tb and following 
centuries. The loans were divided into shares 
(luogbi) and the names of the owners were registered 
in special books. The shares not only passed to the 
heirg in case of the owner's death, but could be freely 
bought and sold ; and as negotiable shares, even 
though they cannot in any sense be regarded as 
shares in a commercial speculation, they showed the 
keen commercial mind of the Italian an expedient 
that might be adopted for raising capital for com- 
mercial as well aa for military purposes. It was in 
Genoa that the first joint-stock companies arose. To 
cover the cost of the conquest of Chios and Phocaea 
(1346) a loan was raised by the Genoan state and as 
usual was divided into shares of 100 lirep, and tbe 
shareholders were given the "dominium utile" of the 
conquered lands. This Colonial company, incorporated 
with the bank of St George in 1513, continued to 
exploit the resources of the two islands until their 
conquest by the Turks in the 16th century. Far 
more important however was the founding of the great 
bank of St George in 14117 when tbe various state 
1 Fertile, n. i. pp. 508—510, Goldschmidt, 292. 
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loans were consolidated into a single state debt. As 
security for the interest the city granted important 
privileges to the holders of the new consolidated 
stock, which was divided into shares of 100 lires. 
The stockholders were granted the right (1408) to 
carry on banking business, and especially after 1453 
the administration and exploitation of important 
Genoan colonies passed into their hands. The 
creditors of the Genoan state had become the 
shareholders of a great colonial company which 
ultimately governed and administered Corsica, Kaffa 
and the greater part of tlie foreign dominions of 
Genoa'. 

Colonial expansion in England, France and 
Holland led, though much later, to the creation of 
companies similar to that of Genoa, The Compagnie 
des lies d'Amerique, which seems to be the earliest 
example in France, was created in 1626 and was 
rapidly followed by others of the same type'. The 
Dutch East India Company (1602) was but little 
earlier. In England the East India Company* 
received a royal charter in the opening year of the 
17th century. At first the company could hardly be 
considered as a joint-stock company ; for in the early 
years of its history the voyages were separate and 
not necessarily permanent ventures of the sub- 

' Fertile, ii. i. p. 309. 

" Viollet, Dj. cit., p. 767, Thaller, SociftS par Actions, p, 5, 
BBj'B "on ne doil pas temonter pIuB haut que le rSgne tie 
Henri IV.": but he Rives no eiample foe this earlier date. 

» Atticla on East lodia Company in Palgrave'a Dh-tionary of 
Politieat Ecnnomy. 

Levi, Hiilory of Srithh Commerce, pp. 233, 337 and note. 
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scribers, who contributed varying amounts to the 
capital required for the expedition and received a 
proportionate share of the proceeds when the 
expedition returned. A shareholder in one of the 
early expeditions might or might not be a share- 
holder in the next. In 1613 the first so-called joint- 
stock was subscribed, but the temi is misleading, it 
was not a subscription of permanent capital. As 
late as the middle of the 17th century subscribers 
wished to carry on separate trade in ships of their 
own, but the company protested and in 1654 a 
decision of the council of state was given " in favour 
of joint-stock management and exclusive trading." 

It would seem that joint-stock companies took 
their rise owing to colonial expansion in Italy at the 
close of the Middle Ages, and had spread to Holland, 
France and England by the 17th century. The 
history of the development' and of the gradual 
extension of this form of partnership from projects 
of colonisation to commercial undertakings of every 
kind and variety lies outside the scope of this essay. 
But it is interesting to note that that system of 
partnership that now controls most of the great 
commercial and industrial enterprises of modem 
life, that has popularised and democratised capital 
and enabled the savings of the people as a whole to 
be applied to commercial speculations, great and 
small, of every kind, and that has changed the whole 
nature of commercial finance, was in its origin the 
outcome of state necessities and of colonial expansion. 
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It ia impossible in a abort survey of the history 
and development of commercial law in medieval 
times to trace even briefly the history of every one 
of the manifold contracts of a mercantile character ; 
but the history of iosurauce, owing to its intrinsic 
importance and to the fact that it took its present 
shape and form in medieval times and may be fairly 
regarded not as a creation of the legislature but of 
the merchants and traders themselves, would seem 
to claim especial reference. 

As a special contract insurance dated only from 
the opening years of the 14th century. But long 
before that time an indirect secondary form of 
insurance was in common use in the trading countries 
of Europe. In sea loans, in contracts of commenda, 
for example, it is extremely common to find the 
risk made the object of a special clause, by which 
the contracting party who received the goods either 
expressly took over risks by land or sea, and becaitie 
responsible for the safe delivery of the goods — salvi 
in terra — or expressly disclaimed all responsibility 
for the goods in case of misadventure. — Ad tuum 
reaegum — ad risicum et fortunam Dei, maris et 
gentium^-sana eunte nave — ^are the most usual 
forms of the clauses' by which the intention of the 
parties was declared. A passage in the oldest law 
treatise of the crusading kingdoms of the East, the 
"Livre des assises de la cour des bourgeois," shows 
that the use and legal signification of these clauses 

' For these claaaes see very numerous references aud the 
tieatment of the subject hy Goldachmidt, p. 349 and foUonmg 
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were well established as early as the 12th ceotury. 
"If it happen," declares the treatise', "that a man 
entrust to another man his property to carry over 
sea i'or gain 'en aveoture de mer et des gens,' and 
pirates happen to fall in with them and carry off all 
that he is carrying, or the weather is bad and wrecks 
the vessel and all is lost, reason commanda that he 
is quit in all, and that he need make no amends. 
And if he has received the merchandise of good folk 
to carry it 'sauf en terre,' he is bound by the law 
and by the Assize to make amends according to 
what he may have lost." Both clauses were in 
common use, and merchants and capitalists began 
to regulate the profit or commission according as 
they assumed the risk or not From a 14tb century 
(1335 — 1343) treatise on commerce, Pegolotti's 
"Practica delta Mercatura," it is evident that accord- 
ing as Florentine bills on England contained one 
or other of these clauses the banker received a 
commission of 10 "sous" per 100 marks or of only 20 
"little sous'." Such differences in commission or in 
share of profit were really premiums paid for the 
risk undertaken, and it was but a natural result 
that merchants began to make special contracts of 

' Le Livre det Aieiaea dts Hoiirgeoia, cap. *8, qaotad in French 
TrBjalation of Benaa, p. 1. " B'il avient que un home bailie k an 
autre home de son aver i porter aur mer, k gaaing ec aventure de 
mer et dea gens, et il avient que corsaus rencontrenl: et li tolent 
tout can que il parte, o il fait mauvais teuB, et brise le valssean et 
pert tout, la laieon coDnnande qn'il ea est atant quite et il ne li en 
deit riens ameuder. Et c'il aviot que il resut I'aveir dee bonea 
gens a porter eauf en tetre, il eat tenue de I'amender ci 
qu'il Beit puis petdua, par dreit et par Tasize." 

^ Benaa, II ContTallO di Aiaicuraztone, pp. 31—3. 
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insnraDce. This there is every reason to believe 
they began to do in the opening years of the 14th 
century; for the earliest evidence goes back no 
further, and the absence of all reference to insurance 
in the vast mass of 13th century commercial 
documents of Marseilles and of the East makes it 
extremely probable that insurance had not developed 
into a special contract until the commencement of 
the 14th century. . A clause iu the statutes of the 
Calimala Gild of Florence of the year 1301^ may 
or may not refer to special contracts of insurance, 
but that such contracts were in use in 1319 is 
proved by the books for that year of the great 
Florentine house of Del Beni. The entries in the 
books of this firm show that it paid to the Bardi, 
who acted as the forwarding agents of the firm, 
special sums for insurance'. For 1329 a receipt 
has been preserved in which the payment of 272 
golden florins is acknowledged "in pagamento 
de risico eC securitate facta per dictum dominum 
Gaspalem supradicto Nicolao Guicciardini pro 
aupradietis mercantiia^" The documents show* 
that at this time the freight and insurance were 
contracted for simultaneously with the owners of the 



1 St. Cftlimalae (1301), Lb. u. c. *, p. 93. "Si vero aliqai 
meroatores ountes extra Floieotiam vel morantee fcaerint inter Be 
pacta vel ordinamenta de aliquo risohio de avere quod portaverint, 
constileB compellant tarn ipsos Tiatoreg qaam eoram sotios et 
efficiLcitec observare." Qnotad bj Ooldaolimidt, 



te 78. 

1, II Contralto di A 



, pp. 51 — 53. Doonr 

Op. eit. 
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ship in which the goods were to be conv( 
Shippers were the first insurers. The earliest | 
contract of insurance which has been preserved f 
dates from the year 1347 and is interesting as 1 
showing the care taken to avoid all suspicion of I 
usury. The insurer feigns to have received a loan j 
"gratia et amore" of tbe sum of money for which the J 
insurance was effected and promises faithfully to ] 
return it, unless the ship arri\tes safe and sound I 
in port'. The contract of inaurance had freed itself I 

' t.D. 1317. Brought to light b; Becaa, Document iii. p. 193. 
"In nomiuB D. Amon, Ego Georgiua Lecavellam civis Janua 
eonfiteor tibi Bartholomeo Basso BUo Barthotomel me habaiase et 
recepJBee a te mulvo gralia et amore libras ceotvmi aeptem Janne. 
Rcnaiicioju exception! dicte peounie ex diota causa non A 
non reccptf, non mtmerate at omni juri, 

Quas libraa centum septem Jaiine, vel totideis ejosdeni m 
pro ipaifl, convenio et promitto tibi Bolemnl Btipulationi reddere at J 
restituere tibi an( too certo nnntio par ma vel meum nuncintn. 

Usque ad menses sex pioxime venturos, salvo ft Ttiervato, l 
hoc lane intellecto, quod ai cocha tua de duabns copartis et dii< 
timono, VQcata 5. Clara qae nnno est in portit Janne parata, Deo 1 
dnnte, ire et navigare presentialiter ad Majoricbas, iverit ct I 
navigiiverit recto viagio de porCn Janae navigando naqna ad J 
Majorichfts et ibi appUcnerit tana et inh-a, qjiod tunc et eo 
ait praeaene initmiitentum casium et nullius valoria nt ai facta (so) J 
naa fitiaset. Snscipiana in me omnem riaicnm et periculum dicta I 
quantitatis pecnnie quonsqne dicta cooha applioaerit Majorieis, ■ 
navigante recto viagio ut enpra. Et etiam ai dicta cocha tnerit 
Sana et saWa in aliqno parte, uaqne ad dictOH sex menses, ait 
aimiliCer praescns instrumentnm cassum et nuUina valoris ac si 
factum non fuiBset. Et similiter si dicta cocha mutsTerit 
viagium ait dictum inHtrumentmn cassum ct nulliua valoria ai 
factum non fuisset. 

In dictum modum et Bub dictis conditionlbuB promitto tibi j 
dictam solutionem facere, alioquin penam dupli dictis qnontitatiB j 
pecunie tibi stipulanti dare et solvere promitta cum restitutioiie 1 
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' fix)m its connection with the contract for the freight 
and had assumed the form of a feigned loan. For 
some 20 years it continues in the documents to 
retain this form, but from 136S onwards it hegins to 
take the guiae of a feigned sale' "nomine venditionis 



et 



damnoTum et eipenBBrai 

obligatione bonorum met 

Actum Janne in Sajn 

sasmai-iB frutrum, an 

Bocundum cureuoi JaoDe, 

Nicolaas de Tacio draper 

' Bensa, DocnmeDt 3, p. 300. Contraot of BeinBUFsr 
July 12, 1370. "Nos GriBedus Benavia et MartinuH Maruffas 
a Jaiine coofitemur tibi BarCholomeo Lomellina civi Janae q. 
B. tu emisie, babuiaee et recepisse tot de tnis rebus at 

mercibus — Eenunuiantea 

... dare et aolvere libras oentum vigiati qninqne Janue bino ad 
lensea ses proxime veoturoB.., 
Salvo et apecialiter 



a que propterea flerent vel 
anentibiis sapradictia eub jpothi 
iruiu. habitoriuD vel babendomm. 
Lchis in angulo domaa Carli et Bonifaci 
Qu dum. nat. ucccxsixfii. indit. xv. 
die xiiii Oetnbris circa veaporaa. Testea 
ius et JohaaneB de Bechio filiua Booaiiati 



H for 



1, sd ri 






Jobanni Sacbo aub ceirta ri 
menti. acripti maun publici i 
patronizatft per Bartholeum ^ 
porta Cluaamm de Flandria, 
fuerit, tunc eteo caeu pcaesetii 
Valoria et pro ralo. 

iQJnBinodi incepti 
\ oooha in Cadeao primo applicuit." 



li ilia qaautitas quarumcunque 
la Jylliamla GciUua ae obligavit 
□a, juxtaforraam publici inalrn- 
ii, et que onerata fuit in eochtt 
: de Saulo, vel alium pro eo, in 
, et aalya coadacta et exomata 
aasmn et nulUtiB 



intelligatnr 






(In morgine) : Eundo Cluaas recto viagio, poBsit capere ubi- 
DDqne. Noa teueamur de aliqao tributo dato boq aoluto in Cadese 



Cf. Benaa, I 

. 16, p. 23S 

I leoepiaae tot c 

D.), p. 22H. 



□. 9 and Contract oi Inanraiice for 1135, Bensa, 
: "Confeasi fuerunt aeae ecnisae, babniaae et 
I ipains Antonii rebus et meroiban causa iiifra- 
t apecialiter reservBto etc...." and no. 19 {1427 
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«t carabiL" From the first it was required that the 
person iu whose favour the contract of insurance was 
made should have a real interest in the safe arrivaL 
Insurance was not considered aa a mere wager 1 
dependent on the safe arrival of the ship, but was I 
a true contract of indemnity. For instance, in a 1 
contract of insurance (1370) made on behalf of a 
certain Eapallo, the insurer promised that Eapallo's 
right should not be prejudiced by the fact that he 
has no share in the ship, which implies that the J 
contract, without this special clause, might have 1 
been invalidated by this circumstance. In course of ' 
time however the clause — "habeat vel non habeat, 
participet vel non participet" or more briefly, " habeat 
vel non " — were introduced in the contracts of in- 
surance, and finally this clause was always included, i 
It is not probable however that this clause made it | 
a matter of indifference whether the insured had a 
real interest in the safe arrival of the ship or not, 
for very often it was stated that, while the insured 
had no interest in the particular goods insured, he 
contracted the insurance to safeguard other inter- 
ests : — "protestans quod in praedictis non participat, 
sed haec fieri facit pro sua electione, cautela,cautione. 
et juvimento'." The two clauses would seem to I 

' Bensa, p. 66. "Non & peiCi a credere obe qaesta clausola 
importaese eaenziono aasoluta delP BBsicurato An, ogni DecesBitft 
d' iuterease al salvo arrivo detla nave, me, piuttosto cbe fosse 
diretta a, ribadlre il coucetto che qualunque totte d' iateissse 
potesae legittimajmente copriisi colU difesa dell' assicBraziono. Be 
cod non fosae, non avrebbe apiegaziune la clausola, bene apeBso'' 
apposto uei coutratti. ' ProteatanB qnod in praedintia n 
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show that an interest of some kind was necessary 
and that an insurance which was a mere wager was 
not allowable. In the early documents ship or goods 
alone or ship and goods together were objects of in- 
surance. When it was goods that were insured, the 
ship in which they were to be transported was clearly 
indicated. Insurances of goods to be conveyed in an 
unnamed ship — in quovis — were rare even in fairly 
late times, but even as early as the middle of the 
14th century there was a special case in which the 
ship was left uncertain. When goods had to be 
transhipped at an intermediate port, the choice of 
the fresh ship was sometimes at least left to the 
insured'. In the Genoan documents the limits of the 
time within which the insurer was responsible for 
the risk were carefully fixed. In the case of the 
cargo the risk began from the moment the ship set 
sail, and was terminated when the goods were 



ticipitt, sed haeo Seri focit pro bub i^lectioDe, cantela, ( 
jhuTimeDto." Goidaohmidl, pp. 370 — 1, note Hi, oppones this 
Tiew. "Vielmehr wollen eie {i.e. tiie clauses) aueeriBcheialicIi dem 
Versicherteu deu Naabweie des luteresses uberhanpt eiaparen ; 
jagielaasan dieDeutang eu, daasBognidenNachweiBdeaniaiieeln- 
deo latereBsea anageschlosseD aei." Legialatioti however, Gold- 
Bohmidt adds, aooa declnred against such contracts. " Jedenfallg 
iat die QeBetzgebwig bald dai^sgcn emgeBobiitten, sei es, dasB 
dergleichen Vertrage nur mit Erlaubnis der Hegiernng gestattet 
warden ; sei es, schleehtliiii unteraagt." 

' Bensa, p. SG, and document 6, p. 197 (1350 i.e.). For an 
in«araace "in quoTia" with DO ship specified, see Benaa, No. 24, 
p. 336 "...Super itla navi patronizata per quamvU personam quam 
aacendet et veniet dictna Nicolaus Andreas Cibo.,, " i.p, 1J33. 

Benaa, p. 70, refers to Stracoha who diacusBes this clause and 
bo dealures that it was common in English pohaiea. 

10—2 
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disembarked' in port. For the ship, on tha^ 
other hand, the insurance held good until the ship I 
had reached its port of destination safe and sound I 
and had remained there 24 hours'. That property- 1 
already lost at the time of the contract of insurance^,! 
but the loss of which was unknown at the time, could'f 
be legally insured ia shown by the fact that inl 
contracts where the insurance was effected not for a I 
definite voyage but, as was occasionally the case, fori 
a definite time, which however did not usually amount.* 
to more than a year, the risk was sometimes declai 
to run before the date of the contract. Change o 
route from the first freed the insurers from all risk^l 
The clauses in the early documents, borrowed frontl 

* T. Bensa. p. TO, e.g. InBuranca of Merohandise ia ehip 
from Aigues-Mortea to Ephesus end Rhodes. Bentia, Docnment 
IS, p. 216. " Salvo et specialiter reaervato, a ilia qnaQtitaa remm 
bonorum et iaeiciuia...coiiriiicta et iixonbbata faerit in ipiii loeit 
TeologL et Eoddi, vel altero eoroia, ad aalvamentum. tune et eo 
casu praeaens iiiBhuraeiituin sit oasHoni eto....et intelligatnr 
iiic«ptlim hnjuamodi riiicam, cum dicta, navls receaserit et velifi- 
caveritda Aquia mortuia, et stetetdaret, eDUdo, stand o, navigando, 
ODerando, et eionerajido patroiius, de dlcto loco Aquarum taoi- 
tiiD,ruiQ usque ad dicta loca Teologi et Boddi, qlioraodoonmque 
et qnalitercuDque voluerit, qnouaque dicta quantitaa remm, 
bononim et mercium aondiKta et exonerita. faei'it in Teologo et 
Rodda, vel in altero ipaorum duoram locomm ad ealvameDtam." 
No. 14, p. 218 ; inBurance on goods from Montroue Co Argucs- 
Mortea. "E quando la detta roba Bar4 puita e Hctaii 
aalTamento in Aqua MoFta cbe ia quello caso i detti aaaicuiEitoiij 
aiano libert a disobbligati della aicurtd per loro fatta." 

" V. Bensft, p. 70, and DncumeDt. p. 213. Inancance of 
gaile;, 1394. "Salvo et specialiter reaurvata, a quedom 
galeacia" etc...."applicuerit in diato portu Janue ad salvnmentum 
et ibi steterit per ixiiii boraa, (iinc et eo caau " etc. Alao no. 16 
(^.D. 1426), p. 338. 
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the contracts of sea loan — recto viagio, euado et 
redeucdo, recto et continuato viagio — were short 
and strict, but by the eod of tlie 14th century a 
clause had been elaborated which is substantially 
the same as that in use in modern times and which, 
while allowing all reasonable freedom of action, 
insists that the destination shall not be changed: — 
" eundo, stando, navigaudo, onerando, exouerando 
patronus a dextris et a sinistris, per rectum et 
indirectum, antecedendo retrocedendo, quocunque 
ubicunque, quomodocumque et qualitercumque 
voluerit patronus vel alius pro eo, viagio tavien non 
mutaio\" The"consilia" of the jurist Bosco (1399 — 
1435) show that by common usage the insurers were 
not held responsible for losses caused by barratry on 
the part of the captain. "I confess," he writes,. 
" that by the common ami unwritten custom of the 
country, and by the general and tacit understanding 
of those concluding the contracts, there is one 
exceptional case in which the risk pertains to the 
insured, to wit when it is proved that the things 
were lost of set purpose by the fraud and contrivance 
of the captain'." 

The Genoan contracts do not specify in detail the 
dangers against which the insurance is effected, and 
Bosco argued that the insurance applied to all 
misadventures " usual or unusuah" In Pisan and 



Benss, p. Tl, who lefera to Straccha'n ITtb oeatQr; treatise 
The oUase is found almost verbatim in an 
□pon a ship Cor the year 1425. Beuea, no. 16, p. 224. 
Bensa, 74, and tor Bosco, Fieach TruDEilation of Benaa, 
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Florentine contracts, on the other hand, the e 
tion is so complete and detailed as to leave little 
loop-hole for evasion on the part of the insurers. The 
risks which the insurers run, declares a Florentine 
contract of insurance for the year 1397, are " of God, 
the sea, of nations, fire, jettisons, restrain by Lords or 'fl 
by coiumuneaoranyotherperson, of letter of marque, ' 
of arrest and of every other case, peril, fortune, 
impediment or mishap which in any way c 
or might have occurred, no matter how or under what I 
condition the cases might occur, excepted only what | 
concerns custom dues and ballast'." It was not 
unusual in the contract for insurers especially to ( 
except certain risks for which they did not wish to d 
be held liable, and general average was often thus i 
excepted by a not uncommon clause : " non teneautur i 
de devastate corpora navis ad salvamentum tunc J 
existentia"." The premium was paid in advance, and 1 
this was almost inevitable in the earlier stages of the I 
contract when insurance assumed the form of i 
feigned sale. With such a form of contract the A 
insurer would have no legal remedy against his [ 
debtor for the premium. Later on the custom of J 
prepayment of the premium was in several places J 
enibrced by the law, 

' Benaa, Document 14, pp. 217— S. a.d. 1397. "E il rigchio i 

ohe gli aaaioutatori corcono in Bulla delta rota,..; ai 6 di Dio, c 
mace, di gente, di fuoco, di gitto di mare, dl litinemento c 
siguori o di oomuni, o d' alcun altra persona, o di rappresaglie 
ai allro caso, pericolo, fartu 

1 roodo ne poteae intervenire o fusee inter.l 
e fUeaoDO fatti i casi come si voleseero o di che condiKioneJ 
ialvo di ativa o di dngaua." 
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Originating in the early years of the 14tli century 
as a separate contract, insurance developed rapidly 
and by the close of the century was, in Italy at any 
rate, a common form of contract. In 1393 a single 
Genoan notary within 3 weeks drew up no less than 
80 contracts of insurance', and the conailia of Boseo 
(1399-1435) which have in recent times been redis- 
covered by Bensa bear out this view and declare that 
a contract insurance was " no unusual thing," but 
"such as many merchants of Genoa make, of whom 
some have no other mode of livelihood than this'." 
The law and customs of insurance are in their main 
outlines the outcome of the usage of merchants as 
expressed in the written contracts of insurance. 

The clauses of these contracts by the 1 5th century 
had broadly speaking taken the form and substance 
that for centuries and even in modem times they 
were to retain. Legislation was to declare and some- 
times to modify the law, and judicial decisions were 
to recognise fresh usages as they gradually arose, 
and to give precision and a fixed signification to the 
clauses that substantially unaltered were repeated 
from century to century in contracts of insurance, 
but the clauses of the early contracts remain the 
basis of the modern law of insurance of the civilised 



I 



1 Eensa. p. 79. 

^ Benaa, p. 79, qaotes Boeco : "MaionB propter Inciari fecit 
pltirea UESccurtitiaDes siout faoiunt pIuHmi mercatorea de JiiDaB 
quoram aliqni de nullo alio vivunt qaam de hujuamodi quaeatu, 
qui quandoqae eat utiliasiinus, quandoque damnosua, secundam 
carsam tomporum et fortnnae blaadimenta vel adversionea. Uude 
HsrouB non facit rem ineolitam aed rem uaitatam 
fieri in BanciB a. plurimis, etiam es sapienlioribus." 
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world. Policies of marine insurance are to this 3ay 
made in a form which on the face of it is clumsy, 
imperfect, and obscure. But the effect of every 
clause and almost every word has been settled by a 
series of decisiona, and the common form really im- 
plies a whole body of judicial rules, " which originated 
either in decisions of the courts upon the construc- 
tion or on the mode of applying the policy, or in 
customs proved before the court so clearly or so often 
as to have been long recognised by the courts with- 
out further proof Since tbose decisiuns and the 
recognitioQ of those customs, merchants and under- 
writers have for many years continued to enter into 
policies in the same form. According to ordinary 
principle, then, the later policies must be held to 
have been entered into upon the basis of those 
decisions and customs. If so, the rules determined 
by those decisions are part of the contract'." Upon 
the framework of the old contract of insurance 
elaborated in Italy dnriog the closing centuries of 
the Middle Ages and transferred bj international 
trade to the other commercial countries of Europe, a 
vast and complex body of Law has been reared. To 
a certain extent it is new wine in old bottles. The 
modern law of insurance is more comphcabed ajid far 
more precise than the law and custom of the 14th or 
15th centuries, but the development from the old to 
the new has been slow and natural, and the old and 
the new alike have the same underlying general 
principles. The development of the legal rules and 



DiT. S58, 563, quoted hy PoUook, CotUracU, 
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principles of insurance has in reality been effected 
by the natural derelopmeut in the usages of the 
merchant class, and judicial decisions and legislation 
have everywhere done little but recognise aud enforce 
those usages and check those particular forms of 
insurance that were liable to grave abuse. Thus the 
early laws of Genoa and Earceloua forbid insurances 
to the full value of the cargo. A Genoan law passed 
about 1420 only allowed insurances to the amount of 
half the value of the ship including the value of the 
equipment, though an earlier statute had permitted 
insurance of two-thirds of the value'. In Barcelona 
the regulations of 1435 only allowed insurances on 
goods in native ships to be effected to three-fourths 
of the value and declared that any excess of this 
amount should not be recoverable by the insured, 
though the insurers were entitled to retain the full 
premium paid : if loaded on board foreign ships 
however the goods could only he insured to the 
extent of half their value'. Modified in 1136 and 
145S this rule received (1484) the form that it long 
retained in the important regulations of Barcelona 
on insurauce, which were translated into various 
languages and exercised a considerable influence 
upon the law of insurance by giving precision to the 



' Benin, Documect 
nBvigioniin liceat bsse 
Talorie et pretii. vel 
computalo eliam armar 
p. 89, and note 1. 

' PardeasuB, Collect i 
BagolatioDB of U3&, a. 



3. '■ ParticipibnB ■ 

e facere usque i 

dictomm Taaocani et navigioium, 

□rum": for earlieT statute, Bensa, 



I medietatem 



I del Loii Mar 






>. 496-7, 



For caae of foreign ships, cap. i, pp. 
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usages and promoting uniformity in the laws of 
the chief countries of Europe. " The councillors 
and prudhommes ordain," declares the first chapter 
of these regulations, " that all ships and other vessels 
of our Lord the King, and those of foreigners of 

whatever nation they may be and all goods 

loaded and transported by them to any part of the 
world, to whomever it may belong whether subjects 
of our Lord the King or foreigners, may be insured 
at Barcelona, to wit those of the subjects of our Lord 
the King for seven-eighths, and those of strangers for 
three quarters of the real price which the things in- 
sured shall have cost, in which price shall be reckoned 
the expenses of the expeditions, the cost of the 
insurances, and other expenses'." 

In Italy the earliest regulations absolutely forbade 
all insurances in favour of foreigners, but a more 
enlightened policy prevailed and the restrictions fell 
into desuetude, and during the course of the 1 5th ' 
century full liberty of insurance was conceded at i 
Genoa to foreigners except for voyages between the 
various ports of the Mediten-anean aud of the Black 
Sea. In Barcelona the various regulations issued 
during the same period mark an advance in the same 
direction. The earliest law of 1435 did not allow 
the insurance of foreign goods in foreign vessels, 
while the regulations of 1184 simply limit the 
amount of the insurance. 

In both Italy and Barcelona legislation during 
the loth century declared contra<:ts of insurance I 
invalid when the loss of the property insured was ] 
' FardeHUB, op. cil., vol. v. p. 524. 
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known or might reasonably be supposed to be known 
at the time the contract was signed', and the 
Barcelona statute of liSi " to remove all incertitude 
as. to the time when the news may have been known " 
allowed for every league that the news had to travel 
by land an hour from the time that the news first 
reached dry land. The early Spanish and Italian 
legislation also settled the question of jurisdiction in 
cases relating to insurance, and both alike conferred 
it upon the commercial courts'. On the whole 
however the early legislation did but regulate exist- 
ing usage, and the immediate origin of the principles 
of insurance lies in customs and contracts of the 
medieval merchants of Italy. 

' Benaa, for Italy, p. 89. For Barcelona, FaideasaB, v. p, 514 
(BL 14S8, cap. 14), pp. 536—7 (St. 1484, oftp. 17). For other citj 
regulatioDB see Ooldachmidt, p. 379, n. 137. 

' Bensa, Document 3, p. 1S3. "De bis autem praemisaia 
cauCionibuB eb secmationibua qui! fierent inter oives Ben distric- 
taalea Florentie et pro meccautils ct rebaa Bomm vel alionjuB 
eoram, posait et debeat per dictum ojicium (i.«. □[ the Mercanzia) 
cognoBci piouedi, jua fieri et termmari...eC tales eecuratianea... 
debeant obeervari et eiecutioui mandari simpliciter et Becundum 
bonam fidem et conaueludinem mercalorum." Pardessus. v. p. 513, 
note 1 ; p. 612, St. 1458, cap. 9. "Aiicnn asBuro ne poarra de- 
oUner la competence on juridiction de la dite couc do eonsulat, ni 
poitei dea iSnhea oilleurB qn'a indite cour." 




The whole history of Law Merchant in Eurc 
during the Middle Ages was characterised by a 
constant advance towards uniformity and by the 
successful assertion of new principles of law. It 
was developed in local courts, in which directly I 
or indirectly the merchants declared the law. The 
merchants of the fair courts of St Ives, or the 
merchants and mariners of Barcelona, were alike the 
" doomsmen " of the court ; it was the function of 
the judge merely to proclaim and execute the judg- 
ment of the merchants. In Italy the judges 
occupied a more important position ; but here again 
they were wholly or in part taken from among the 
merchants, as was the case in the later commercial 
courts of France and Germany. The international 
nature of trade even in medieval times, the 
general similarity in economic conditions that 
gradually arose, and the predominant influence of 
the legal conceptions and the commercial usages 
of the Italian merchants, all combined to make 
the law administered by merchants to merchants 1 
more uniform and international in character. It ^ 
is however diiBcnlt to draw a hard and fast line J 
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separating tbe Early Law Merchant from the 
Modern. All dividing lines in the history of huroan 
inatitutiona are to a certain extent arbitrary and 
artificial. Still in the 16th century the Law Merchant 
entered upon a new stage of its development, and its 
early history may fairly be regarded as closed. All 
the great principles that mark the commercial law 
of modern times had then been evolved and success- 
fully asserted, and different forces and influences were 
becoming important in determining its future history 
and development. The age of the great writers on 
mercantile iaw,of Marquardus,Stracchaand Maiynes, 
was dawning. Legislation, not so much of single 
cities, as in the earlier period, but of great and 
powerful kingdoms with definite commercial policies 
of their own, began freely to declare and to modify 
the law. The period of formation when the Law 
Merchant had to indicate important principles 
opposed to the principles alike of Eoman and 
Germanic law was passed, and the early history of 
the law, the history of tbe creation and successful 
assertion of its leading maxims in the local courts of 
fair or town or staple, ended, as so much of medieval 
history ended, in the 16th century. By that time 
every great country in Europe had recognised in 
commercial cases the principles of representation, the 
negotiability of bills of' exchange, the liability of the 
real property of the debtor for his debts, the validity, 
to a certain extent at least, of formless contracts, the 
necessity of speedy justice, the importance of the 
principles of equity and the claims of the bona fide 
' to the protection of the law. The legal 



I 
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relations of partners to one another and to the outside ' 
world had, in almost every important point, been 
definitely settled, and a new commercial cootract, 
insurance, had been evolved and the legal principles 
that were to govern its development clearly marked. | 
The medieval merchant had laboured, and the 
modem world had entered into his labours. 

Both Canon and Roman law exercised an influence I 
upon the development of the Law Merchant. Canon 
law recognised the principle of representation', laid 
stress upon equity and good faith and on the binding 
force of a simple promise, and exerted a favourable 
influence on the growth of summary methods of i 
procedure. So far its influence was on the side of j 
the Law Merchant. On the other hand the prohibi- [ 
tion of usury by the Church cramped and hindered j 
trade, and so far as it was effective simply served to I 
raise the rate of intei-est. But the importance of the 
laws against usury has often been greatly exaggerated. 
When necessary, the merchant rarely failed to find 
expedients to evade them and did not hesitate upon 
occasion to defy them. At Genoa, for example, any 
attempt to make use of the Canon law on usury in J 
order to invalidate contracts of insurance was strictly ] 
forbidden and punished. Moreover the Church itself j 
gradually relaxed the rigour of the law; thecanoaiBts [ 
began to recognise the right of the lender to c 
pensation for "damnum emergens" and "lucrum 
cessans " and " the total result was that any merchant J 
or indeed any person in a trading centre where there I 

' C. 08, 72, do reg. jaris, in n. (5.12), refarred to bjGold- 
sohmidt, p. 276, note ISD. 
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■were opportunities of business investments (outside 
money lending itself), could with a perfectly clear 
conscience and without fear of molestation contract 
to receive periodical interest from a person to whom 
be lent money ; provided only that he first lent it to 
him gratuitously for a period which might be made 
very short, so that technically the payment would 
not be reward for the use, hut compensation fur non- 
return of the money'." On the whole the doctrines 
and principles of the Canon law told in favour of 
the Law Merchant. On several important principles 
the two systems of law were in substantial and 
permanent agreement, while the prohibition of usury 
by the Church waa not difficult to evade and, as 
opportunities for the employment of capital increased 
with the general expansion of trade, that prohibition 
was gradually relaxed. 

Roman law had a vastly greater influence than 
Canon law upon the Law Merchant in Western 
Europe. Numerous rules of Roman law found their 
way into the great Sea Code of Barcelona ; and in 
spite of bitter complaints the English Admiralty 
continued to make use of the " Law Civil." At Como 
and Pera, Piacenza and Cremona, Bologna and 
Florence the special mercantile statutes expressly 
refer to the Boman law as a subsidiary source to be 
used where the statutes gave no rule'. The vast 
mass of early commercial documents of the lands 
of the Mediterranean and the fair bonds of the 

' W. Ashley, Ecoiumtic HUtary, vol. i. part ii. p. 402. 

' Lattas, II Diritto Commereiale nelU eit& Italiane, p, 72, and 
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Netherlands are drawn up in the technical language \ 
of the Roman lawyer. It is true that perhaps the 
moat striking feature of these early commercial con- 
tracts is the almost invariable renunciation by the i 
contracting parties of many of the " esceptionB " and | 
rules of Roman law ; but this very renunciation 
would seem to imply that in the absence of express 
renunciation the principles of Roman law 
applicable. 

Roman law was, in the main, the basis of com- 
mercial contracts and consequently, in the main, the 
basis of the Law Merchant. " It is a most notabJe 
fact, but not on that account less important," writes 
Lattes in a work in which the mercantile statutes of j 
the medieval cities of Italy have been examined and ' 
analysed with scrupulous care and thoroughueas, 
" that in the theory of obligations, the Roman laws, ' 
preserving an authority much greater than in any i 
other part of the law, were applied, transcribed and 
imitated, so as to form the basis of modern codes, 
with the few modifications imposed in recent times. * 
To the modifications the mercantile statutes con- j 
tributed much....BM( these statutes themselves., 
reality only contain a few fragmentary dispositiont I 
and a few remarkable exceptions to the principles of I 
Roman law^." "The contract of affreightment, the f 
doctrine of general average, and the contract of j 
bottomry " are all covered by the principles of Roman | 
law°. 

' Lattea, op. est. p, 122. 

' Carter, English Legal Institutlom, p. 963. Ct, QoIdBcliinidt, 
78, and note B3. 
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But great as was the influence of Romau law, the 
customs and usages of the merchant himself remained 
the decisive factor in the development of the Law 
Merchant. When the true interests of commerce 
were at stake the merchant persistently and obsti- 
nately refused to recognise the rules of Roman law. 
The principle of representation was carried in the 
Law Merchant hr further than ever Roman law 
-carried it ; the honest purchaser was protected, and 
formless contract recognised, to a large extent, as 
binding. The Law Merchant no doubt rested upon 
a solid basis of Roman law, and in later times as 
commerce with the discovery of the new world and 
the growth of capital became more world-wide and 
approximated more closely to the commercial rela- 
tions of the vast Romau Empire, direct borrowing 
from Roman law became perhaps more open and 
more extensive. Even in England Lord Holt and 
Lord Mansfield introduced whole branches of the 
civil law'. But in medieval times the merchant in 
the long run rejected or accepted, extended or 
restricted, the principles of the Roman law as the 
interests of commerce required. In no small mea- 
sure Roman law was the raw cnaterial of the Law 
Merchant, but that mateiial the medieval merchant 
fashioned and framed as seemed good to him. " Out 
of his own needs and his own views " the merchant of 
the Middle Ages created the Law Merchant. 

' Smith, Commercial Law, Historical Iptroduotioo. 



■WiUelraua de Tetnesford queritur de AugurtinO 
Capello de Temesford, quod Idem AuguatinuH iniuate ei 
detinet et non solvit Hi. quarteria frutijenti, que de eo 
mutuavil die Jovia proxima post Invencionem Sancte 
Crucia anno regni regis Edwardi xvi"., et unum quar- 
terium ailiginia et unum quurterium braaii que similiter 
eidera Auguatino tradidit per particulas prout indiguit : 
precium tociua bladi ixsii. solidorum. Quod quidem bla- 
dum debuit ei aolviaae ad festum Sancti Micliaelia proxi- 
nium aequens, unde Idem A. uicliil hacteiius ei peraolvit, 
set totum detinuit et adhuc detinet ad dampnum sunm. 
Predictna Augustinus preaena dieit ae nou fuisae at- 
tachiatum pet quod attachi amentum reapondere debuit, 
et consideratum fuit qaod respondisaet ad iocopamenti 
dicti Willelmi : qui quidem Augustinus respondere 
noluit, aet in contemptu tociua Curie recesait. Quare 
aiderandum fuit, quod dictua Willelmut 

3 tanquam de indefenao recuperaret debitui 
., et quod predictuB Augus 
tinua pro iniusta detentione fuiaset in miaericordifl^, 
pleglus i equa. Et auper hoc venit quidem WalteruSj 
Daoeye et optuiit se probaturum dictum equm esae auum 
et ad hoc petilt odmitti cum probacione 
responsum fuit ex parte adversa, quod fraudulenter 
optuiit se probaturum alienum catallum. Et quia idem 
"Walterua in calumpnia sua tenebatur pro auspecto 
quod inhoneata peraona fuit nee ha butt tantum 




ter ^M 
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catalHs et quod ipse per fraudem et collusionem hoc 
feoerat, oonsideratum fuit quod inde rei veritaa per 
bonain inquiaicionein inquireretur, utrum dictus equB 
erat SUU3 tempore attachiamenti yel non. Et super lioc 
electi* fuit inquiaicio. Que venit et dicit per sacra- 
meutuin suum quod dictua Walterus Daneys equm 
predictum iirravit per argentum Dei de prefato Au- 
gustino in vilja de Temesford die dominica proxima ante 
attachiamentum factum ; quod quidem attacbiamentum 
suum erftt die Martia sequenti, set in. decepcione dicti 
Willelmi de Temesford et per collusionem, ut idem 
Willeluius elongaretur de catallia suis ; et ponitur in 
reapeotum judicium donee per mercatores melius dis- 
cuciatur. Et convocatis mercatoribus de diverais 
communitatibus et aliia in plena Curia, consideratum 
est quod dictua Walterua Daneys, ex quo nunquam 
posuit Be in Inquisicione predicta que quidem Inquisieio 
eapta erat adtunc tanquara ex officio senescalli et es quo 
Idem W. per argentum dei collatum prefato Auguatino 
empcionem equi predicti secundum legem mercatoriam 
snfficienter confirraavit, quod idem Walterus veniat cum 
tercia manu sua de bonis homtnibus electis et tide dignis 
ad probandum dictum equoi esse suum, ita quod dictus 
AugDstinus tempore attacbiamenti in eodem equo artem 
habuit iieque pai-tem. Qui quidem Walterus venit et 
sufficienter fecit legem. Ideo idem W, inde quietus cum 
equo predjcto et prefatus Willeluius pro falso clamore in 
misericordia et condonalur. 
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Curia de Mercurii proxima past festum aoncU'l 
Dunstani Nicholaiis Legge queritur de Nicholao de I 
Myldenhttl quod iniuste eum impedit quod partem-f 
habere non potest de quodaiii bove quern Nicbolaus de | 
Myldenhal emerat in presencia sua in villa sancti Ivi 
die tune ultimo preterito secundum usum Mercatorum ad J 
dampDum suum daocum solidorum, desicut proiuptua 
erat solvere inedietnit«m peccunie cuius tota summ 
continebat viis. vid. 

Et predictus Nicholaus defendit verba Curie et dicit 
quod lex mercatorum bene periaittit quod quilibet 
Mercator participet de mercandisa camificum si partem 
inde in tempore vendicionis calumpuiaverit, set quodJ 
ipse Nicholaus Legge non f uit presens tempore empcioni* I 
uec partem ealumpniavit promptus est facere quod Curift 1 
considerat. Et Nicliolaua Legge dicit quod prefatua 
Nicholaus de Mildenale ad legem venire noo debet eo 
quod tncopatua fuit quod debuit ei neganse habere 
partem bovis predicti, quod quidem verbura non defen- 
debat. Quare Idem K. Legge petit judioium de ipso 
sicut de indefenso. Unde consideratum est quod dictus 
N, Legge recuperet versus ipaum is, pro dampnis e 
Et Idem N. de Mildenale in miaericordia ii«., plegius 
Johannes de Thoref, 
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"WilleimuB de Pappeworth queritur de Johanna de 
Kent quod idem Johannes iniuste ei detinet viginti tres 
solidoa et quatnor denarioa de uno equo vendito eidem 
Johanni pro xliiis. ivd. et pro uno quadrante ei 
tradito ad ai-gentum dei die Mercurii proximo preterito 
in Curia Willelmi Manger apud sanctum Ivonem ; quoa 
quidem denarios idem Johannes dehuit aolvisae incon- 
tinenti eidem : de quibua non solvit nisi tantum xxiiig. 
ivd. et totMui residuum soil. xxa. retinuit et adhuc 
detinet ud dampnum ipsiua WilleLmi diraidium Marce et 
ducit sectam. 

Et predictus Johannes presens defeodit verba que 
fuerant defendenda et dicit expresae se in nichillo ei 
teneri et quod ita sit promptua est ad verificandum per 
Legem suam si Curia consideraverit. 

Et predictus Willelmus dicit quod ad legem venire 
non debet racione quod incopawt ipaum Johannem fuisse 
aeysitum de i quadranti eidem tradito nomine argenti 
Dei quod quidem argentum Dei idem Johannes non 
defeiidit et insuper petit iudicium et conaideracionem 
mercatomm si predictus Johannes per legem suam 
adniuhilare posait aocionem et demandam ipsius Willelmi 
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necve. Et ponitur judicium in respectum propter 
tenuitatem curie usque diem Mercurii. Ad quem diem 
consideratum fuit per Mercatores quod, ex quo contractus 
factus inter dictum W. querentem et prefatum J. 
defendentem affirmatus fuit per quadrantem datum 
predicto Willelmo in argentum Dei, quod quidem 
argentum Dei dictus J. non defendebat, remaneret 
tanquam indefensus. Et dictus W. reciperet etc. et 
Johannes in misericordia ii 8, Solvit, et taxata sunt 
dampna ad ii «. 



f 



APPENDIX IV. 



Vital is de Graf ha ni conquerens optulit se per 
Eobertum de Grafhiini attornatum suum versus Hugonem 
Pops super iniusta detentione. Et testatur quod dictua 
Hugo districtus fuit per uauni equm, qui est in Curia 
Abbatis, die lune proxiraa post festum aancti Dunatani 
ultimo. Et Muper hoc venit quidam Alanus de Berk- 
hatnsted die martis proxima aequenti et allegavit in 
plena Curia dictum equm esse suum et quod ipse ilium 
equm emerat ad opus suum propriuui de quodam Thoma 
de Bammesden, et quod ita sit voluntate sua spontanea 
poBuit Be in Inquiaicione et para adversa similiter. Et 
inquisicio acilicet Ricardua Scot Radulphus Scot Adam 
faber Absalom St«me Johannes de Waltham Walterua 
...veniunt et dicuntper sacranientum quoddictus Alanua 
iniuste catumpniat equm predictum tanquam auum nee 
habet partem in eodeni quia Idem Alanua ad opus 
predict! Hugonis eundem equm eniit tanquam valettua 
et abrokator eiuadem Hugonis et quod idem Hugo 
mandavit ei. ..London qund solueret nomine eiusdem 
Hugonis viginti aolidos pro eodem equo ; quoa quidem 
denarioa idem Alanua mutuo recepit predioto die lune 
de Radulpho de Honcton de sancto Irone ; et hoc ex 
recognicione dicti Radulphi, Quare conaideratum eat 
quod predictuB equa teneatur et capiatur plus donee 
dictua Hugo justificaverit se ad respondendum predicto 
Vitali vel suo attornato et apreciatus est equs per 
Willelraum de Hocton Nichotaum Legge Thomam de...et 
Johannem Pake Juratoa ad ii Marcaa. E6 datus dies 
predicto atomato usque in crastinum apoatolorum 
Philippi et Jacobi in proximis Nundinis futuris. 
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Alicia uitor Nicholai le Tanor queritur de Matilda 
Ffi^unceys; plegii de proaequendo Nicholaus Tannator 
et ManritiuB Sutor ; plegii defendentea vir eiua et Hngo 
Bacun. Et partes optulerunt se et Alicia dicit se nolle 
prosequi versus prefatam Matildam super tres busselos 
brasii inventos in manibua predicte Matilde pro quibus 
ipsa ad querelam dicte Alicie fuit attachiata. Ideo ipsa 
Alicia et plegii aui scilicet NicLoIaus le Tanur et 
Mauritius Sutor pro non sectH sua adiudicata est ad 
Carcerem et de Carcere fecit tinem per aiid. 

Et super JioG senescallus ex officio auo tanqiiam pro 
secta domini Regis petiit a dicta Matilda Ffrauncejs in 
cuius seysina dictum braBium fuit inventum qualiter ee 
defendei-e voluerit quod brasium prediotum furtive non 
fuerat perquiaitum. Que dicit quod de bono et malo 
ponit se in Deo et in viciuia juratia ; qui veniunt et 
dicunt per sacramentum suum quod quidam extraneiia 
de quo ipsa Matilda non habuit noticiam dictum brasium 
portavit ad domum ipaius Matilde ; super quod brasium 
ipsa Matilda ad instantiam dicti extranei tradidit ei ex 
mutuo VIII deaarios nee habuit ipsuoi extraneum 
suspectum de aliquo latrocinio., Et ideo consideratum , 
est quod dicta Matilda eat inde quieta unacum brasio 
suo predicto. 
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